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| CHAPTER VII. 
5 y P E. 


HE crime of Rape, like that of - Murder, is one of the 
Four Pleas of the Crown, and is juſtly claſſed with it 
in many of our ſtatutes, as one of the moſt grievous injuries 
that an individual can ſuſtain: being a robbery of that 
wherein a'woman's honour, her place in ſociety, and her 
_ eſtimation in her own eyes, depend; and being alſo, in 
the perpetration of it, neceſſarily accompanied with great 


alarm and terror, and with actual violence to the per- 


ſon, 8 


| Two e ha ſubfi ted among the commenta- 
tors on the Roman law, touching the doctrine of that ſyſtem 
"Ol H. A with 


CHAP. VI... 
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Crimen Naptus, 
what it was in 
the Roman — 
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or OFFENCES 


2 


CHAP. VII. with reſpect to this offence. Ackoriling to ne" x who at 
leaſt allege very plauſible, though perhaps not conchutive 
reaſons for their opinion, the crimen raptus conſiſted in the 
forcible abduction of the woman's perſon, and was a com- 
| plete and capital crime, though violation did not enſue. 
And farther, which is not very ſuitable in itſelf, and would 
need to be confirmed by fuller authorities than any that are 
quoted for it, the violation, without abduction of her perſon, 
was not only a different crime, diſtinguſhed by the name of 
fuprum violentum, but was only n in "uy Ta. with 


the pain of e 2. 


1 >; in the HowEvER this thickens might be in the Roman law, cer- 
ME tain it is, that the cuſtom of Scotland, which in this is 
equally agreeable to reaſon and to the practice of the reſt 
of Europe, does not liſten to any ſuch diſtinction, and holds. 
the crime of rape to be complete, without any abduction, by 
the unlawful carnal knowledge of the woman's perſon, for- 
cibly, and againſt her will. If there were need of authori- 
ties on this head, reference might be made to the caſe of 
Feb. 8. & 22. Captain Douglas, and to that of Wallace and Ferres; in both 
1697. of which this alleged doctrine af the Roman law was urged, l 


— ny Low: and was * 


. Al; are the fads which 2 neceſſary to be 
uſt be carnal know- 


tration of her privy 
4 e 


Penetration and 


— ir ne- proved on a charge of rape. 1. There 
5 ledge of the woman's perſon, by 


{ 


x This is the opinion of Matheus, Perezius, and of Carpſovius, 7 


2 See theſe queſtions diſcuſſed in Carpſovins, Corn. in Dig. lib. 48. tit. 4. 
p. 450. 451: 452 who is of: opinion, tat ether 22 rape ar che N was 
ſeparatim Wer | 1 


AG AINST THE PERSO N. 


| 8 parts, « or entry af her Nan But whether 1 ion is ali 


neceſſary; or whether a diſtinction i is to be admitted in this 


article between women of mature age, -and thoſe under the 
years of puberty, (which ſeems to be the opinion of Carpſovius 
and Mathzus), i is a queſtion which I ſhall rather leave to be 


RAPE 


decided on the terms of certain convictions which appear in 


the record, than endeavour to ſettle by offering any remarks 


of my own. Alexander Gylour, © ſervant in the Baſs, and 
« clymer of the craig thereof,” is indicted for the filthy 
crime of forcing, violent abuſing, and deflouring of Janet 
Bouſſie; and the aſſize convict him © of the violent and 
ſchameful forceing of the ſaid Janet Bouſſie, ane young Vir- 

„ vine, not paſt ten yearis of adge, renting and ryveing of 
hir in hir ſecret partis, to the effufione of hir blood in 
great quantitie; with this declaratione, that thay could 
not find nor affirme, that ye ſaid: Alexander Gylour had ſic 
„ carnall copulatione with the ſaid young laſſe, as ane man 
„ has with ane woman, in reihen of her young yearis and 
„ minoritie above writtin.“ On which verdict he has ſen- 
tence to be ſcourged, and to be delivered to an officer on fo- 
reign ſervice, who ſhall carry him abroad, to ſerve as a ſoldier 
in the foreign wars. This ſentence is not given till after 
conſultation with the Privy Council, and is milder than that 
which follows in other three caſes, where the facts ſet forth 
in the dittay and verdict do not ſeem to be materially different. 
On the zd of July 1605, William Bell has ſentence of death 
for the forcing and abuſing of Janet Falconar, “ ſcho being 
ane young maid of twelf yeiris of age or yrby, and ryveing 
of hir thairthro' W, and cauſing hir to bleid at hir previe 

© membiris in greit abundance.” On the zoth December 
1608, John Errol has ſentence of death for raviſhing © Janet 
2 . dochter of umquhil Andrew Craig, merchand-bur- 
A2 EE, 2 8 
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Feb. 2. & 9. 
1642. 
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CHAP. VII 


Carnal Kno- 
ledge muſt be 


or OFFENCE oh 


4: gels of Edinburgh, : ane honiſt 1 manis bairne, and ane young 

„ yirgine nocht paſt the age of elivin yeiris.” The libel 

relates the pannel's various attempts to decoy the infant 

to his purpoſe, by means of allurements ſuited to her age; 
and that at length he carried her (ſhe having paſſed with 

him © upon bairnelines and meire ſimplicitie””), to a con- 
venient place, quair ye, againis the bairne's will, tui 
„ up her claithis, and maiſt filthilie forcit yourſelf to haif 
« ado with hir, and wald nocht part from hir, quill ye gat 
« your beiſtlie will ſatisfyit, and was within hir body. «2 
Henry Speedy has the like doom, (aoth February 1639), 
on a charge of the © filthie, deteſtabill and abominabill 
„ cryme of forceing, defloreing and abuſeing of Agnes e 

Stewart, ane young virgine, and infant bairne of ſex yeir 
“ auld,” and this © be ryveing hir ſecreit pairtis in maiſt 
« pitifull maner, to the eſſuſioun of hir bluid, and 125 
= one. of hir lyfe 2.” 264 


2. Tux knowledge of the woman”! 8 perſon nit be againſt 
her will, and by force. So that though ſhe be carried off by : 
violence at firſt, and even be detained in ſome meaſure in a 
ſtate of confinement and conſtraint ; yet, if in the end, be- 
ing weakened-in mind, and ſhaken with continual ſolicitation | 


and other means, ſhe ſubmit to the embraces of her compa- 


nion without any-uſe of threats or violence, either at the 
time, or recently before ; this is not a rape, but a crime of 
a different, though perhaps ſtill more baſe and infamous de- 


ſcription. The reſiſtance, therefore, wuſt be continued to. 
the 


1 There was a report of es in this — "ty which, after relating the cont 
tion of the child's perſon, concludes 2 5 . * 8 225 vera indicia læ- 
- ſe 7 v7 : | 


AGAINST THE PERSON. 


| che laſt; ſo that it is only by m main force and terror that the 
violation is accompliſhed. / Probably it was on this ground 
that the jury acquitted of that part of the charge in the 


- RAPE. 


No 60. 


caſe of James Macgregor; while they found him n of Maclaurin, 


: the Bani, and forcible abduction. 

'Tars doctrine 3 however, always ba underſtood in a 
; n and conſiſtent ſenſe. For it is no leſs obvious; that 
it is no conſent, to take away the guilt of rape, if the woman 
only diſcontinue her reſiſtance out of fear of death, as when 
a piſtol is clapped to her head, or a dagger to her breaſt ; or 

if ſhe be threatened with deſtruction, and be beaten and 


What is held 
forcible Know- 
ledge. 


abuſed in ſuch a manner, as to alarm her for the ſafety of 


her life. There is the ſame reaſon for holding this to be 
da rape, that there is for holding it to be a robbery, if a 

perſon, on the like demand, ſubmits to have his money ta- 
ken out of his pocket, or even with his own hands deli- 
vers it 1. Or what if the woman faint in the ſtruggle 
through terror and fatigue, and is in that ſtate carnally 
known; or if from natural infirmity ſhe is unable to oppoſe, 
otherwiſe than by her i intreaties, and her cries for aſſiſtance? 
In either caſe the deed is accompliſhed by violence, fince 


all the reſiſtance is made that nature will allow. This is 


: exemplified in the caſe of James Mackie, who was con- 
demned to die 1 for the ſhameful deflourmy, forcing and 


1 


2 The libel againſt William and Alexander Fraſers, for forcible abduQion and 


rape, related, that the pannels carried Jean Fraſer out of her houſe in Inverneſs 


into the county called Stratherick, * where ſhe was detained in captivity for 
« ſeveral.days and nights, and carried from place to place, and thereby, and by 
4 the terror of Ber life compelled to. ſubmit to the ſaid William Fraſer his unla w- 
«. ful purpoſes.” This libel was found relevant to infer the pains of. law. The: 
n, e e November 14. and 2 3. 1744, 5 


Feb. 20. 1650. 
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CHAP. vn. 


What is held 
forcible Know- 
ledge. 


OF OFFENCES 


“ abuſing of Margaret Coltran in Weſter Wind a poor 7 
* cripple lame laſs of ſixteen years old, lying bedfaſt in her 


. © father's houſe, and unable to make any reſiſtance,” he 


having entered the houſe on a Sondays at a time + WOW we 


was there alone. 


| Ir may be thought, that the ſame judgment ſhall even be 
applied to the caſe of her who has been overpowered and 
ſtupified, or laid aſleep, by the foul contrivance of drugs or 


potions adminiſtered to her, and is abuſed in this ſtate of 


inſenfibility. For this is as great a violence to her perſon 
and conſtitution, as if ſhe were bound with cords, or ſtun- 


ned with blows before the fact, or were in any other ma- 
ſterful way diſabled to reſiſt. The preciſe caſe has not in- 


deed been tried; though there is a noted one which comes 


Mar. 21. 1721. 


P. 738. 


near it, the caſe of Campbel of Burnbank, which is elſe- 
where taken notice of , and may be ſeeen at large in the 
appendix to Maclaurin's Caſes. But the woman in that in- 
ſtance was dead before the trial; and the libel did not 
affirm that her perſon had been violated 2, (as neither had 
ſhe herſelf affirmed it in her lifetime), but only that either 

it was ſo, or ſo was made to appear to the byeſtanders. 
The charge could not therefore be found relevant, as for hy 


the proper 1 of rape. 


TOY Taz 
I Tit. Falſehood, p. 245. | 


2 4 And ſhowed them the ſaid Margaret Hall in her naked bed, and a man 
% with her, not her huſband, who villainouſly in their fight either was de- 
« bauching her, .or endeavouring to perſuade them he was doin g bo, by the 
V 33 


AGAINST THE PERSON. 


Tux quality of forcible knowledge, as now explained, is 


farther to be underſtood as only neceſſary in the caſe of 
perſons adult. In the caſe of infants, and females under 
the years of puberty, there is only a conſtructive force, or 
force in the eſtimation of law; which is taken upon this rea- 
ſonable ground, that becauſe of her ſimplicity, and defect, 
as well of intelligence and diſcretion, as of paſſion, the fe- 


3 
"RAPE. 
Is Force necef. 


fary in the vio- 
lation of Pupils ? : 


male, at thoſe years, is incapable of a due conſent to this 


act, and cannot, in any proper ſenſe, be ſaid to have a will 
in the matter; ſo that the deed may juſtly be ſaid to be 
without her will, even where ſhe makes no reſiſtance. ' On 
that account, and as the wickedneſs of the offender is even 
greater in this depraved abuſe of an ignorant child; ſo, both 
the ſtyle of the crime, and the pains of law, 1 always 


been the ſame for i it, as in the caſe of force employed againſt . 


a woman of mature diſcretion. Four inſtances of capital 
_ conviction in this ſort have already been mentioned: and 

to theſe may be added two more; the caſe of William Currie, 
for rape committed on Elizabeth Guthrie, a child of nine 

years old; and the caſe of William Riply, convicted at In- 
verneſs, of a rape on Elizabeth Grinſal, a child under fix 
years of age. This caſe was reported by the Judge upon 
the circuit, for the opinion of all his brethren ; who, on deli- 
berate conſideration, © found, that the crime of which the 
foreſaid William Riply ſtands convicted is capital,“ and 
<Jjudget b him to De executed ME 


3. As the crime of rape is thus independent of the age of 
the female, ſo is it alſo independent of her ſituation, be ſhe 
maid, wife, or widow, and even of her character and way of 


life, though it were that of a ſtrumpet,“ gue paſſim formam 


venalem exhibuit,”” Any other opinion, can only proceed 


Mar. 8. 1693. 


Sept. II. 1761. 


Nov. 23. & 27. 
1761. | 


Can Rape be 
done on a Proſtt- 
tute ? 


8 


CHAP. VII. 


or OFFENCES. 


on the notion of ſuſtaining this courſe of life as an irrefra- 
gable preſumption in law, that the act was not done againſt 
her will. And certainly it is prima facie an evidence of 
aſſent in any caſe, that the woman is one of this condition; 


and it will require to be overcome by very clear proof, on 


her part, of her violent and continued refiſtance of the at- 
tempt. But if once the full evidence be obtained, that 
the woman was truly known by main force, vi compreſſa 
* contra pacem domini regis ;** as for inſtance, if ſhe be at 
once knocked down on the highway by a perſon who knows 
her not, and is abuſed in that ſtate of ſtupefaction; this is a 
good ground of the charge of rape. For the perſon of this 


woman, as much as that of any other of the King's ſubjects, 


is under the ſafeguard of the law, if ſhe ſhall chooſe to aban- 
don her vicious courſe of life; and the order and protection 
of ſociety are equally broken in this aſſault on her, as on any 


of the more deſerving members of the community. It is true, 


the degree of the injury is affected by the circumſtance of 


her previous evil life; and ſo it is if the ſufferer have ever 


in any inſtance been unchaſte, or of ſuſpected fame; as it 
may likewiſe be by other conſiderations of a quite different 
kind. But, in diſregarding this difference, the law does 
no more than obſerve its ordinary rule, as in the caſe of 
other offences. For, in fixing the character of any crime, 


and deciding whether it has been committed, the con- 


ſtant courſe is to attend to the act itſelf, and never to the 


perſon; to conſider the immediate and fundamental thing 
that has been done, —the violation of order, peace, or ſecuri- | 


ty, — and to pay no regard to the merits of the ſufferer, nor 
attempt to trace the preciſe degree of evil which follows it 


in the particular caſe. Thus, it is robbery to take a penny 


from any one by force, whether the Perron, be a rich man ora 
beggar. 2 


AGAINST THE PERSON. - * 


| beggar. It is murder wherever a man is killed, without RAPE. 
reſpect of the condition of the deceaſed, whether he were 
a ſane perſon or an idiot, in health or on deathbed, an uſe- 
ful citizen or a criminal. And juſt ſo it is a rape, to know 
a woman carnally by force, of what condition or quality 
ſoever ſhe be. If it is not the ſame high injury to the pro- 
ſtitute, as to the woman of virtuous deportment, it is for the 
royal mercy to conſider this circumſtance, and to remit or 
to mitigate the puniſhment : It is not for the Judge to diſtin- 
guiſh, as if the woman had not been forced, nor a rape been 
committed. In addition to theſe reaſons, though in them 
| ſelves concluſive :—any other doctrine would lead to farther, 
and very injurious inquiries and diſtinctions. 
4. MackENZzIE has added to his definition of this crime, Ma the Rape 
that it is done for ſatisfying of the raviſher's luſt ; and he ſays de for Luſt ouly? 
that it is not a rape if ſhe be taken away on any other ac- 
count. But this ſeems to be ſomewhat raſhly ſaid. It is 
not as a luſtful, but as a malicious and injurious act, that 
rape is the object of the ſeverity of the law. And the 
woman ſuffers the ſame injury, whatſoever be the ulti- 
mate end or chief incitement to the crime ; whether pure 
| luſt, (which is always thus far involved in the caſe, that 
the rape cannot otherwiſe be perpetrated), or combined 
with this, the motive of avarice, revenge, or other malig- 
_ nant paſſion ; in which caſe the outrage ſeems only to be the 
more odious and inexcuſable. Of this character, and certainly 
the fit ground of a charge of rape, was the caſe of Simon 
_ Fraſer of Beaufort, (afterwards Lord Lovat), who, partly 
out of revenge for his diſappoinment of his projected mar- 
riage with a certain heireſs, and partly to poſſeſs himſelf of 
2 valuable jointure, committed a forcible abduction, mar- 
Norte: „„ riage, 75 


— 4 4 
þ > 
W * aw mas — - — my * 6 Y — 

8 r e mo r n IT 6 
* * > LH ENE han ESE ** 3 n — ny G 4 = = d * iz — 4 p 

- _ * * * r 9 4 2 r = ” OR? . l . 2 "A 1 
25 e Nr r »:=y* CONE, as — FEE TRE 8 Dre 

* N * 0 8 4 4 5 5 * * " * 
585 TC | a W 1 
d 2 * ” 2 L. 1 1 4 . throw . 3 


A 
*% 


ay 


— * — 
ee 


= Sg? 


- 
= 
= * 
y Q * 2 + . 
anc : | 
as 4, * \ % =_ bo. * 2 
x . 5 e r 
vs ITE gs — rr t. N Ne r ET DEI 
* . - — 


IEC as k „ vaſt? ey 


ata) 
"4 5 nr 
. . . HS I IG Fs 


1 10 


CHAP. VII. 


IR OFFENCES 


* 


riage, and rape, on the. perſon. of the uud 8 8 the | 


Dopwager Lady Lovat, who had oppoſed his ſuit. On ac- 


count of the riſing. in arms, with which this outrage Was 


Art and Part 5 


of Rape. 


accompanied, Fraſer and his aſſociates were, in the firſt in- 
ſtance, tried in abſence, as for treaſon. But having obtain- 


ed a pardon, for that crime, he was afterwards on the 


17th February 1701, outlawed: on a libel for rape and hame- 


ſucken, at the inſtance of Lady Lovat. In the caſe, in like 
manner, of Campbell of Burnbank, if it could have been 

ſhown that the woman was. actually violated, the fact would 
not the leſs have been a rape, in the violator and his aſſo- 
ciates, that it was only part of a n to ruin her 
fame, and diyaree, her from her och oy Dor 


AND this brings me to EY that chere i 1s evjually-ro room 
for conviction as art and part on a charge of rape, as of 
thoſe crimes in which the principal matter itſelf may be the 


deed of more than one perſon. Thoſe who aſſiſt in the ab- 


_ duction, binding, or ſubduing of the perſon, or even by pre- 


ſence or approbation of the deed, are all involved in the 


fame guilt as the raviſher.. This will even hold without 


exception of the huſband of the woman; who, though he 


cannot himſelf. commit a rape on his own wife, who has 


ſurrendered her perſon to him in that ſort, may however be 
acceſſory to that crime, (if one may ſuppoſe ſo flagitious a 


| PROM: of one act of rape. 


- Pains of law for 
Rape, | 


| caſe); committed on her by another. In the ſpring circuit 


1794, at Aberdeen, three perſons were : condemned: as art t and 5 


3 = 


5. Tas Wo 8 rape is i Jenth 885 1 "rg | 
tom. Beſide othey inſtances, of this frexity which have | 
Ready 


AGAINST/ RHE PERSON. 


Aan; been Nek d dee Wallace and Ferres had ſentence 
of death for rape, oo 2 e 17475" and en . 


"= Nane 175545 e ee ti 
Er 3 on by 
EE [24 [4 2. 5 oo Mats: Sinner n i . Eg 


1 one eden the offender's life may en be ſa- 
* in virtue of the ſtatute 1612, C4. ; which aſſumes and 
implies, (for it does not enact any ſuch” thing), that in caſe 
the woman ſhall acquieſce in her condition, and declare; 
though contrary to the truth, that ſhe went off with the pan- 
nel of her on free will, he ſhall not be condemned to die; 
: ſaving to her kinsfolks to inſiſt againſt him for arbitrary 
puniſhment, to the extent of fine, impriſonment, or eſcheat of 


If the Woman 
acquieſce. 


moveables. It may be inferred from the ſtyle of the ſtatute, 


that according to the previous practice, the woman's decla- 
ration of her conſent had been reckoned a complete pro- 


tection to the raviſher; and indeed there are two inſtances 


in the record, recently before the date of the ſtatute, where, 
by appearing in Court and teſtify ing in his favour, the wo- 
man had diſappointed the courſe of public quſtice,” In the 
caſe of James. Herrin, tried on the 29th June 1590, for a 
rape on Agnes Blair, ſhe compears and ſays, © Thar ſhe 
paſſed away with him willingly, on which he is ſtraight. 
way acquitted by the aſſize. In the trial of Andrew Dow⸗ 
nie, on the 12th January 1590, for the raviſhing of Effie 
Clark, ſhe in like manner teſtifies upon oath, That ſhe paſt 
away but violence rapt or raviſhing, whilk her ſaid mo- 


ther verified. The proſecutor anſwers, that ſhe has been 


conſtrained to this meaſure, and ought to be ſequeſtrated in 


the hands of ſome proper perſon, appointed by the Court. f 
But the iſſue bs, that in reſpect of the King's will and 
Wo the woman's declaration the pannel i 1s N with- 
; B 2 e out 
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CHAP. VII. 
| : 


Maclaurin, 
No. 60. 


or OFFENCES: 


— 


out any ene being made to enforce his appearance, in 


caſe of his being again called on. To hinder the encourage- 
ment, which in this courſe was given to ſuch attempts, 


and at the ſame time to reconcile that object with com- 
paſſion to the woman, whoſe proſpect of an advantageous 
eſtabliſhment in life is leſſened by ſuch a misfortune, was 
probably the motive of this enactment. And, that in truth 


there was at that period ſome need of applying a remedy 


to this abuſe, not only appears from the proceedings alrea- 
dy mentioned, but from a letter addreſſed by James VI. to 


Parliament in 1609, wherein he complains of the frequency 


of ſuch outrages of late years, and, among other means of 


repreſſing them, adviſes to paſs an act puniſhing the mere 


abduction with death, and declaring that the woman's ac- 
quieſcence after the deed ſhall not aboliſh the guilt of rape. 

The fruit of this letter was a Parliamentary commiſſion in 
1609, concerning the raviſhing of women *, and the above ſta- 
tute of 1612. To ſerve the purpoſe of ſaving the pan- 
nel's life, the woman's declaration in his favour muſt how- 
ever be given in a ſtate of entire freedom, ſuch as not 
only protects her from all immediate conſtraint, but alſo 

from all fear of conſequences for the future. The ne- 
ceſlity of this precaution appeared in the proceedings for the 
abduction of Jean Key, who being put under the protection 


of a perſon appointed by the Court, ſoon recalled the re- 


peated declarations, which ſhe had previouſly given in fa- 


vour of the offender, in a written, and even a judicial form. 


If made freely, her teſtimony ſeems, however, by the words 


of the act, to be effetual to the raviſher, though ſhe ſhould 
not continue ta cohabit with and NE! to him, as her Aal. 8 


band. | 
x See the Index to the unprinted acts of 1609, No. 44. Cs EE 


AGAINST. THE: PERSON. 


18 Tur competent oroſecutors for rape are, fr, the King 7, 
as in other caſes; ſecondly, the woman herſelf, the party 
principally injured ; and thirdly, which is implied in the 
| ſtatute 1612, c. 4. her kinſmen and near connections, Who 
are allowed to inſiſt in her lifetime, and though ſhe be 
of perfect age; whether this be, that the crime is con- 
ſidered as an injury and indignity to them alſo, or by 
reaſon of the neceſſity of the woman's teſtimony as a wit- 
neſs, or of the peculiar nature of the offence, which ſhe 
may be unwilling to bring before a court of juſtice. Thus, 
the huſband may purſue for rape committed on his wife, as 

in the caſe of Colonel Charteris ; and the parent for rape 
committed on the child, as in the caſe of James Cheyne 2; 
Where it was objected that the woman was herſelf of perfect 
age, and did not concur in the proſecution. In the caſe of 
Carnegie, a father-in-law purſued in name of the woman, 
and her mother, and for himſelf; to which no objection 


| ſeems to have been made. Probably, failing parents, the 


intereſt of a brother or other near relation would be ſuſ- 


tained. A tutor, likewiſe, ſeems to have a good title, whoſe 
_ guardianſhip of the perſon is contemned and en in the. 


| abduQion or viokation of his ward. 


7. EVEN: 


It was argued in the caſe of Thomas Dickfon, Auguſt 2. 1744, that the 
Eing was only a competent proſecutor in the caſe of abduction as well as rape, 

by reaſom of the invaſion of the liberty of a ſubject. This caſe iſſued in a volun- 
| tary baniſhment. John Errol had been indicted for rape, at inſtance of the Ad- 
vocate Foe as far back a8 the Zoth December 1608. 


To In 1618, one Wedderburne i is continued under caution in a purſuit for rape, 
2 ut ee at che woman's mother. | 


RF 
RAPE. 


Who may pro- 
„ for Rape. 


Mar. 27. 
April 4. and | 
Nov. 11. & 12. 
1723. 

July 6. 1602. 


June 20. 1681. 
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CHAP. VII. 


plaint. 


B. 4. c. 8. 10. 


or OFFENCES: 


7. Even in the caſe of proſecution: at 3 of the 


Time and Form woman, ſhe is not now ſubject to the ſame ſtrict limitation, 
of the Com- 


as the is ſaid to have been of old, with reſpect to the time 
and manner of revealing ber misfortune, and making her 
complaint. According to the Regiam ' Majeftatem, which is 


to the ſame effect with the ancient cuſtom of England, and 7 


of other countries, ſhe was ſtraightway'to proceed to the next 
town, and there to diſcloſe her condition, with the natural 


evidences of the violence ſhe had ſuſtained i, to the probi bo- 


mines of the town ;. after which ſhe had 40 this: 8. the 
ſame faſhion, to certain officers and magiſtrates of the 


FI vicinity. If ſhe delayed: to follow this courſe: beyond a 


ſingle night, which was allowed her “ad habendum concilium 
* amicorum ſuorum,è her complaint was no longer to be 


liſtened to, but puniſhmient t to be n een as A, ca- 5 


Jampjous; accuſer. : 
| THESE reſtraints, which mines 5 ſuitable 1 to this i times 


TY 0 they were introduced, have long been obſolete as well 


with reſpect to rape, as to robbery. and hameſucken; which 


were once ſubject to the ſame directions. Not that any long 
delay to proſecute, and ſtill more to diſcloſe the injury to 


thoſe who naturally ſhould be made acquainted with it, will 


not always have its due weight with a jury, as matter of 


evidence in judging of the probability of the charge; but 
only, that neither of theſe ings will now be admitted in 
27s mine, ; 


— 


« Tenetur autem mulier que tale crimen patitur, mox dum recens s fueri : 

2 87" ny vicinam villam adire; et ibi probis hominibus injuriam fib1 illa- 
* tum oftendere; et cruorem, ſi quis fuerit effuſus, patefacere, tam in facie 
quam in corpore ſub veſtibus, et veſtium ſciſſiones.“ B. 4. ch. 8. | 
« Et fi ultra unam noctem expectaverit ad 3 concilium amicorum ſuo- 5 
« rum, ita quod recenter non faciat ſequelam, et hoc Probetur, defendens ; quie- WH 
“tus erit, et calumnians in miſericordia domini regis.” Ch. 10. No. 2. 


AGAINST, THE PERSON. „„ RS 


_ TINS TOY 


| linine, as a bar to the proſecution... Action was Güeias in x = 
the caſe of Colonel Charteris, at the diſtance of a twelve- 8 „ 
month after the fact; and in that of Matthew Foulden, Feb. 1732 
which alſo. went to 7 there had been a delay of at leaſt 
three days, (but which was accounted: for in a reaſonable 


mn before ADY: diſcloſure of the nag, 
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g. War the SES is not at ing of. 1 wo- Party injured is 
man, her evidence upon oath, or, if ſhe be under the fue e 
age for making oath, her declaration, is admitted in the 
trial; as being in the common caſe a neceſſary teſtimo- iv 
ny, without which a conviction cannot be obtained. On 3 2 | | 
the other hand; as the accuſation. of ſo ſecret an offence .-- 
may eaſily be made, and though falſe, is hard to be diſpro- N ; 
ved by direct evidence; ſo the credit to be given her teſti- 
mony muſt depend on the probability of her ſtory, (all cir- 
cumſtances conſidered), and the concurrent evidence which 
ſupports it. In the caſe of Matthew Foulden, the jury con- 
victed only of an aſſault with intent to raviſh, though the 
woman poſitively {wore to, the completion of a rape. And 
Charles Fallon, notwithſtanding evidence to the ſame effect, 
but attended with reren We circumſtances, was fully Aug. 10. 1775- 


| zei 1% NE Ys | 1 | "z 


I. Tuvs A of hs corkiat crime of rape. But it will be Of An = with 

proper to obſerve, that though the pannel have not ſucceeded MW e. 

in the perpetration of that crime; yet if he has made a violent „ : 
and indecent aſſault with intent to raviſh, this alſo, without 
a a doubt, is a point of dittay for which he is liable to be 

puniſhed, not only with fine and damages, but with corpo- [ 
ral and infamous pains : Both on account of the high alarm | | : WW 
: and terror. which ac company an aſſault in that ſort, and | 
becauſe 


_—— OF OFFENCES. 


| _ CHAP. vn.  becduſe of the evils injury and indignity of ark an at- 
tempt on the perſon of a modeſt woman. In the caſe of 
Aug. 9. and James Gray, libel was found relevant to infer an arbitra- 
= Nov. 22-1793 ry pain, which bore a charge, that © moſt unnaturally and 
3 „ yillanouſly he did abufe the body of the ſaid Iſobel 
= % Cleugh, (a poor child, fix years of age), by lying above 
1 | & her, and offering to lie, or actually lying carnally with 
her.“ Colonel Charteris being convicted of an attempt 
Nov. 18. 1723. to-raviſh, was decerned in L. 300 of damages and coſts . 
On the 224d June 1732, in purſuance of the like conviction 2, 
Matthew Foulden was adjudged to be ſcourged, and to be ba 3 
niſhed from the town of jedburgh. And on the circuit at that 
burgh in April 1791, William Newton, for the like offence, 
was adjudged to be ſcourged, and to pay a fine of L, 20. 


— en ARS LIES _ 


USE MANCE OTIS; > RTE 3 GALA 3 —— ae 
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OW Rs 


Corruption of III. Tart practice of Scotland is attentive to guard the 
— Pets honour of the female ſex, not only againſt thoſe forcible at- 
|: LE | tempts, which may be made upon them in their mature age, 
it 228 but alſo againſt thoſe ſtill more infamous and abominable 
: practices, and which it were a violation of decency to de- 
ſcribe, which may be made to corrupt and vitiate their 
| minds, in their earlier years, before they have attained to 
i ſufficient intelligence or diſcretion, for their own defence 
| _ againſt ſuch ſeduction. The libel Span: Janas Forbes, 
: | a . maſter 


2 r 


. „ l e 
* 
- 


1 Thej jury finds it proven, that the 5 was Gn lying a 1 Wil. 
© ſon, the woman mentioned in the libel ; as alſo, finds it proven, that while 
* they were on the ground * the nie 1 Willoa was heard to cry 5 
66 out.“ ; | Sq 


i} | The j jury all in one voice, found it . > rinks and how libelled, that 
; u the pannel Matthew Foulden, was lying above the perſon of Agnes Donald- 
* ſon, upon the ground, with der nakedneſs "Gkovered, meanwhile ſhe Was . 


6. „ June 20. 
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| tier of a charity-ſchool, bore a charge of practices of this 2 


nature, as well as of rape, and carnal knowledge of girls 
under twelve years of age. On the 24th July 1758, the 
Court found *© the ſaid indictment, and different articles thereof 
« jointly and ſeverally relevant, to infer the pains of law ;*” and 


being found guilty, he was ordered to be ſcourged, and to 
be tranſported for life. On a libel, bearing accuſation of 


the like indecencies againſt John Bell, ſchoolmaſter at 
| Stewarton, the diet was deſerted in reſpect of an inaccu- 
racy in the charge; but the Court thought it proper, never- 
theleſs, to record their opinion of the dittay, as “ contain- 

« ing matter highly criminal, and dangerous to ſociety, and 
relevant to infer the pains of law.“ On the 15th Auguſt 

1789, William Wood" was outlawed on a charge of the ſame 


. 4 1855 b 


5 IV. Tux only other ain which peculiarly concerns 
the female part of the inhabitants of Scotland, is that of 
_ forcible abduction and marriage. This, as already faid, 
is alleged to have been the proper crimen raptus of the Ro- 
man law, and to have. been puniſhed with death, even though 
it were not attended with violation of the woman's per- 
ſon. There is not, perhaps, the full meaſure of authority 
for this opinion; though truly, if we conſider the alarm and 
terror of ſuch an attack on the perſon of a woman, and 
the deſolation and miſery of a ſtate of continued captivi- 
ty in the hands of ruffians, (not to mention the humilia- 
tion and loſs of peace which attend ſuch a misfortune), it 
may well ſeem that lower injuries, and ſuch as do not imply 
the ſame height of boldneſs and profligacy in the offender, 
are, by the laws of moſt nations, puniſhed with death. It 
Vor. %H F 5 5 I cannot 


Dec. 2. 1772. 
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CHAP. VII. 


OF OFFENCES. 


cannot however be affirmed of the ancient cuſtom of Scotland, 


that it had adopted this opinion; whether the reaſon be that 


ſuch attempts were rare, or that the abduction was ordinarily 


accompanied with rape, which could not be the leſs criminal, 


Nov. 21. 1681. 


Maclaurin, | 
No. 59. 


Maclaurin, 
No. 62. 


that it took place under the pretence of marriage. The only 
charge of ſuch a crime which I have found in the older re- 


cords, is that againſt Patrick Carnegie, ſon to Lord Northeſk, 
for abduction of Mary Gray, the heireſs of Baledgarno; which, 
according to the ſtory related in the libel, was attended with 
circumſtances of great violence and ferocity. But, after many | 
continuations, the diet was in the end deſerted ; owing to a 
pardon obtained from the King, as far as the public intereſt 


was concerned. Hence, when the queſtion came to be 
agitated more lately, in the trial of Thomas Gray and 


others, in 1751, for the forcible abduction and marriage of 
Jacobina Moir, an heireſs of fifteen years of age, it was 
reckoned in a manner a new queſtion, and was the ſubject of 


a full argument at the bar. The reſult was, that the libel was 


found only relevant to infer an arbitrary puniſhment ; and 


that Gray and his two accomplices were adjudged to be 


tranſported for fourteen years. It is true, that the abduc- | 
tion in that caſe was neither to a great diſtance, nor for a 
length of time; as well as that the enterpriſe was conducted 
by means of artifice and fraud, rather than by main force. It 


is alſo true, that in the later caſe of Robert Macgregor, con- 


victed as art and' part of the abduction of Jean Key, ca- 


pital ſentence was pronounced, and carried into execution. 


But this judgment was given on the ſpecial and aggravated 
ground of the abduction being coupled to hameſucken, by 


invaſion of the woman in her own houſe, and the forcible car- 
ing of her perſon thence. . Macgregor, the bro- 


ther | 


WG 


AGAINST THE PERSON. | 19 


oy thas of this Robert, and principal actor in this atroci- RAPE. 
cus injury, had alſo been previouſly convicted by a ver- N 
dict, upon which a debate enſued, whether it amounted to 
a conviction of hameſucken; but he withdrew himſelf Maclaurin, 
from the riſk, and prevented: — deciſion, by RING 1 . 
eſcape from goal. 
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: CHAPTER VIII. 
HAMESUCKEN. 
CHAP. vm. THE only other article in our liſt of capital - offences 
Deforiveion af againſt the perſon, is Hameſucken, or © the felonious 
Hameſucken. © ſeeking and invaſion of a perſon in his dwelling-place or 


„ houſe.“ Notice is takenof this crime, and the ſame deſcrip- 
tion is given of it, in the laws of the Viſigoths, and in 
thoſe of Edmund, the Anglo-Saxon King, and of Canute 
. the Dane: It ſeems too to have been known under that 
bY ES. name, and as a capital offence, in the law of Utrecht 1, 
and of ſome other ſtates of modern times. Our oldeſt me- 
B. 4. ch. 9. 10. morial concerning it, is in the Regiam Maje/tatem, which di- 
= res the proſecution of it to be followed out in like manner 
as that of rape and robbery ; as indeed, in its own nature, it 


il far exceeds the guilt of an ordinary aſſault, and is a crime 
4 TIE of that bold and heinous character, which makes it a fit 
| 1 | companion of thoſe high tranſgreſſions. For nothing can 
. well be attended with greater terror and alarm, or more 
i break in upon a perſon's peace, and opinion of ſecurity 
mo 5: for the future, than the ſudden irruption and attack of a 
= | | ruffian in that place which is moſt peculiarly a man's own, 
1 777 w (( ( 
| q 1 See Mathæus de vi publica et privata, ch, „ | 
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NE lots is law has carefully Fe" for. Sy as his — 


ſanctuary and ſureſt refuge, from all manner of harm. It is 8 
true, it may not be ſo neceſſary now, as in more undiſci- 
plined times, to puniſh the tranſgreſſion in every inſtance I 
to the utmoſt extent of what the proſecutor may inſiſt for; | 9 
yet ſtill the crime retains that rank as a point of dittay, 3 

which ancient cuſtom has aſſigned it, (for it reſts on cuſtom 
only), and in any caſe of extreme or atrocious injury, would 
be n puniſhed, with the higheſt pains of law. 
bs Tur prime einem e in che ae of hame- Invaſion mu 
ſucken, is the violation of the ſecurity of a perſon's home. ing-houſe. 
And herein we exclude every place of reception, or accom» 
modation, though belonging to a man in property, if it is 
not, in the common ſenſe of the word, a manſion-houſe, or 
place of habitation. Hameſucken cannot therefore be com- 
| mitted in a booth, ſhop, or warehouſe; as was determined 
in the caſe of John Kirkwoood, indicted for entering the 
: ſhop of his neighbour Janet Rankine, and violently beat- 
ing her there. After debate, the proſecutor declared, 
that he did not infiſt on the hameſucken as ſuch, to the in- 
ferring of death, but as an aggravation only of the aſſault. 
The Court, however, would not accept of this conceſſion, 
and thought it proper expreſsly to decide the queſtion 1; 
which they did againſt the relevancy of the charge. To 
the ſame purpoſe, may be quoted the deciſion in the caſe 
of Mungo Murray, indicted at inſtance of Thomas Syd- 


ſerf, comedian, for 3 entering his theatre, or co- 
medy- 


Mar. 11. & 12. 
1678. 


June 4. 166g. 
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1 The Lords, &c. ſuſtain the libel to infer a riot, but refuſe to ſuſtain the 
0 ſame to infer hameſucken; and find the pannels entering the purſuer's booth 
an aggravating circumſtance ; and remits,” &c. | 
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HAP. VIII. medy-houſe (as the record calls it), and there beating u 
. baton, and thruſting at him with a ſword, during 
the rehearſal of a play. Now the Court did not ſuſtain this 
charge as for hameſucken *, but © relevant to be ane crime, 
% and ryott of ane high ee, if proven; and on convic-- 
tion to the full extent of the charge, the ſentence was 
only to aſk the purſuer's pardon, and find caution to keep the 
peace: ſuch was the eſtimation of a comedian in thoſe days. 
According to the ſame principle which ruled in theſe caſes; 
if a miller is aſſaulted in his mill, a cobler in his ſtall or 
place of work, a banker in his counting-houſe, a clerk of 
- court or other officer in his office, this is not hameſucken, 
but a heinous aſſault only. The reaſon lies in the nature 
and deſtination of the place, which is not a place of pri- 
vacy and retirement, where the occupier muſt deem him- 
ſelf ſecure againſt the projects of his enemies, but in ſome 
meaſure a place of open reſort and free accels to all comers, 
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| | | where any one has opportunity to find and invade him. In 
5 which point of view, it may ſeem that no diſtinction can 
4 well be made in this matter, at leaſt with reſpect to aſſaults 
vo committed in the day-time, whether the ſhop be or be not 
1 | a part of or adjoining to the perſon's dwelling-houſe : be- 


cauſe the ſhop is open to all the world, and ought, there- 
fore, with reſpect to this queſtion, to be received as a di- 
ſtinct tenement from the reſt of the houſe. 


1 It is not abſolutely elear, on the terms of | the libel, whether it was meant 
| 28 a charge of hameſucken, or only of affault aggravated by being done in the 
| way of hameſucken ; which at that time was a common way of reſtrikting the 
== charge. a 


A GAINST THE PERS ON. 


| Ir does not, however, make hameſucken, that the aſſault 
is committed in a manſion-houſe ; unleſs it alſo be the par- 
ty's proper home, his domicil, or ſettled place of dwelling, 

ibi calumnians eſt manens, ſurgens et cubitans, die ac notte.”” For 
under the roof of a ſtranger, he cannot have the ſame full 
aſſurance of ſafety and protection, as with his own family 
and houſehold. An inn, therefore, or a tavern, is not ſuch 
a a place wherein hameſucken can be committed on a gueſt 
or paſſenger; and the ſame may even be held of a hi- 
red chamber, which a perſon tranſiently occupies fof a few 
days, when abroad from his proper home. This was de- 
| termined with reſpect to a lodger at an inn, in the caſe 
of Peter Leith ; which too was thus far more unfavourable 


to the pannel than an ordinary caſe, that the inn was the 


lodger's own property, and that a particular chamber of 
it was kept for him, when he ſhould chooſe to come there; 
and in this chamber he was fired at and wounded 1. In the 
caſe, alſo, of the Maſter of Tarbat and others, the ſame was 
found with reſpect to a violent aſſault made on certain per- 
| ſons, troopers in the King's guards, in the bed-chamber of 
A tavern, where they were ea 2. 


on | 


4 ce Alo, ves convidered the libel and dohars, anent the vention; they 
find the libel, as to the hameſucken, not W not being libelled in the terms 


* the law.“ 
The Lords find . part of the libel, anent raking) blooding and wound- 


* ing «fs the defunct, 9 per ſe, to infer an arbitrary 2 N 


2 4 Find the 0 entering into George Poiſet's chamber, and in and 
« W of bim, relevant to * an arbitrary W 4 
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CHAP. VIII. 
— 
What is a Per- 


ton's home in 


his qu ſtion? 


Jan. 11. 1692. 


or OFFENCES 


On the other fide; if the kilos: where a perſon i is Altec . 
be his dwelling-place and proper home, it is immaterial 
whether the houſe be his own property, or only hired from 


another, or even from the invader himſelf, being owner of 


the tenement ; for it is the houſe and excluſive poſſeſſion of 
the tenant, for his term. And on this head, there is a prece- 
dent, in the caſe of Keith of Lentuſh, where the inter- 
locutor giyen by the Court on ſuch a plea, requires not 
the property only, but the poſſeſſion alſo, to have been in 


the pannel at the time*. Likewiſe, it is ſettled, that the 


houſe affords this high protection, not only to the maſter of 
the family, but to his wife, children, and ſervants, and in gene- 
ral to all the members of his houſehold, who are there at bed 
and board; ſo that under his roof they have their home and 
biding-place, and deem themſelves ſecure from harm, Camp- 
bell and Mackinnon were accordingly executed in-June 1725, 


on a ſentence of the Sheriff of Inverneſsſhire, which pro- 
ceeded on a charge of hameſucken againſt them, as having 


violently, and with arms, broken into the houſe of Fraſer of 
Fopachy, and there beaten and wounded his ſervants 2. The 
x © And find the libel relevant, uo the crime of hameſucken, but ſuſtaine 
« that defence, that the ſaid defunct, and his wife and bairnes entered to the poſſeſ- 
4 fon of that houſe, only upon the occaſion of their own houſes being lately be- 
« fore brunt, and that the pannels entered the ſaid houſe, in order to the execution 
of the foreſaid caption, for protecting them againſt the hazard from the reſiſ- 
ters in the manſion houſe, and that both the property and poſſeſſion of the ſaid 
« houſe belonged, by a diſpoſition and inſtrument of poſſeſſion, to Lentuſh himlelf, 
* all relevant, ſeparatim, to elide the libel as to the crime of hameſucken.“ In 
this caſe, however, where the natural poſſeſſion in the perſon invaded ſcems to 
have been precarious and tranfient, a mere inſtrument of pufſeſſion, with a title 
in the pannel, ſeems to have been held ſufficient ; which certainly, would not be 
true asto a tenant. - 
2 This ſentence was complained of, by bill of ſuſpenſion, to the Lords of Juli. 5 
cxary, But at that * the * on ſuch bills did not regularly enter the 
record. 


8 
A AINST THE. PERSON. 


1 like jagen in the * of George Johnſton i in 1754, th 


| the aſſault was on a lodger with the family, who had dwelt 
there for ſome months, as an inmate of the houſe, and 
did not. AREA, to have any other home. 


3 Oun e e ch; * wich . to which chav the ſuf. 
ferer be maſter of the houſe, there has however been ſomè con- 
troverſy, how far he has the ſame protection under his own 
roof as another man; I mean the ſituation of an innkeeper. 
: According to Mackenzie, this point was ſettled in the negative, 
in the caſe of Muir of Pennyglen; but in this he has miſtaken 
the interlocutor, which expreſsly waves any deciſion on that 
part of the debate 1. In itſelf, the queſtion ſeems fit to be re- 
ſolved by certain diſtinctions. If a gueſt or lodger, being in 
an inn, ſhould quarrel with the landlord and beat him; this, 
though it were even done deliberately, and in the landlord's 
private room, is not hameſucken; becauſe the offender 


is already lawfully in the houſe, and has not gone to ſeek 
the landlord there, to beat him. Farther; if perſons are 


in an inn drinking, and ſet upon the innkeeper in ſo ſudden 
and unprovoked a manner as ſhows that they truly came 


Maclaurin, | 


No. 63. 


Caſe of Inn- 
Keeper aſſaulted 
in his Inn. 


Nov. 8. 1675. 


there for no other purpoſe ; it may ſeem that ftill they 


are not guilty of hameſucken, (though certainly they are 


guilty of an aggravated aſſault), by reaſon of the nature 
of his trade and fort of houſe; which is not ſhut, like 
a private houſe, againſt all but perſons known to the 


VOL )))) 8 N maſter, 


neon, The fact i is mentioned on 2 of the W in the caſe of 
James Macgregor in 1752, which agree that the Sheriff's ſentence. was executed. 


1 © The Lords, in regard of the purſuer's declaration, that he infiſts not for 
has * hameſucken, tanquam crimen ſe eparatum ; 3 but as an aggravating quality of the 

other crimes libelled, do forbear to give anſwer tq the PO pom 25 the 
debate relating to bameſucken,” 
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CHAP. VIII. 


—— 


or orFENCES | 


maſter, but is rather open, like a ſhop, to all comers and cuſ- 
tomers, and cannot be truſted to as *© tutifſimum refugium et 
* receptaculum.”” The truth is, that with reſpect to any per- 


ſon whom he has admitted into the inn, the maſter does 
not truſt to the protection of the houſe, but to the faith of 


the individual. The libel is therefore laid as for an aggra- 
vated riot only and aſſault, in the caſe of John Torrence and 
William Baillie, which is of this preciſe deſcription j be- 
ing the invaſion of a publican, by perſons who came to his 
houſe armed, late in the night, and joined and drank with a 


party who were previouſly in the houſe, and on the depar- 


ture of thoſe ſtrangers, called the maſter into another room, 


where they inſtantly invaded and beat him. Indeed the pur- 


ſuer, in his information, yields the general point, that to 
invade a publican, being already in his houſe, will not juſtify 


any higher charge 1. But there ſeems to be much greater 
difficulty of going farther; and admitting the exception 


of even a violent entry of the inn in the night, to beat the 


innkeeper, as by forcing the window of his bed-chamber, 


Dec. 15. 1733 


1 


or the like. For, with reſpect to this ſeaſon and ſort of 


entry, his houſe ſeems to be juſt the ſame ſafeguard to him, 


as in the caſe of any other man. Accordingly, the petition 


of Bernard Clunes for bail in ſuch a caſe, e to have 
been refuſed. | | 


_ Uron 


1% And as to the ſecond, it was admitted, that hameſucken was not proper- 
« ly committed in a public-houſe; and therefore hameſucken was not libelled as 
«the ſpecific crime. But then as an inn-keeper was entitled to ſecurity in his 
e own houſe, and as an invaſion by the gueſts upon their landlord, was a breach 
« of the laws of hoſpitality 3 ; fo it was a great ny ag of rhe range, and i * 
was eee as ſuch.“ e s pro 4 


AGAINST THE PERSON. 


ron this article; of the place n hameſucken may be 
cm there ariſes a queſt ion concerning the conſtruction 
of the term Houſe, whether it only applies to the very manſion- 
houſe, or takes in alſo the precincts, or adjoining appendages 
of building which are within the incloſure of the court- 
yard. Mackenzie inclines to the more enlarged conſtruction : 
| Skene too, in his note on the Regiam, ſays, © Punitur enim bac 
lege, qui facit inſultum juxta domum. As alſo it may be re- 
marked, in confirmation of this opinion, that by the ordinary 


27 
RAMESUCKEN. 


Are the Pre- 
eincts Part of 
the Houſe? 


B. 4. c. 9. FE. 


| ſtyle of libel for hameſucken in the laſt century, the crime was 


| deſcribed in the outſet of the libel, as conſiſting in the 


<7 ſearching or ſeeking for a perſon, in, or about, his bouſe. Ne- 
vertheleſs, the ſounder opinion ſeems to be for reſtricting this. 


capital offence to that ſort of invaſion, by the actual breaking 
of the ſafeguard of the manſion-houſe, which marks the re- 
ſolute and contemptuous ſpirit of the offender. For though 
he even come to the houſe with a purpoſe to invade; it is an 
_ equitable, and not unlikely conſtruction, that but for the op- 
portunity of finding the perſon abroad, and unprotected, he 


might not venture to execute his intention. The caſe of 


Thomas Crombie in 1638, which is quoted by Mackenzie on 
the other fide, truly is not a precedent upon the matter; be- 
_ cauſe the pannel was indicted, not for hameſucken only, but 
for treaſon, as having ſtruck within the precincts of a royal 
palace, and for aught that appears may have been convicted on 
that ground. In later times, two judgments have been given, 
which are favourable to the milder conſtruction. On the 4th of 


March 1695, libel was raiſed againſt James Balfour, Patrick 


Wood and others, which relates, that Balfour © came to the 
© houſe of Sir John Hay with a deſign to kill him, and having 
be * ſent Wt Martin his ſeryant to ha, wort for him, and ha- 
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CHAP. VIII. 


May be Hame- 


ſucken without 
Entry of the 
Houle, 


OF OFFENCES 


ving ſpied him at his barn, upon which they came up to 

him, and he civilly invited them to his houſe to take a 
drink, and as they were going to enter the gate, the ſaid 
Mr James Balfour, deſigning to murder. the complainer 

* before he ſhould get into his houſe, he drew his ſword and 


4 made ſeveral thruſts.” This was charged as hameſucken, 


and the caſe of Crombie was inſiſted on in the debate; but 5 


without effect with the Court, who found the charge only 


relevant as an invaſion, to infer an arbitrary puniſhment 1. 
The other caſe is that of David Hume, in October 1723, 
where the aſſault was charged as hameſucken, being com- 


mitted within the cloſe or court- yard of the houſe of Seaton ; 


which (it was argued) was part of the houſe or precincts, 
where a perſon might properly be ſaid to be at home. But 
in this caſe alſo, the libel was found not to be relevant to 


: the effect of * death # 2, 


Bur although, in the ſenſe Lee wigs a man's houſe, 
be the only place where he enjoys this high protection; yet 
it is not therefore to be underſtood, that hameſucken can- 


not be committed without actual entry of the houſe by the 


offender. Certainly this is not the law. If ruffians be- 
ſet a houſe with intent to murder the maſter, and they 
fire at him from without, through a door or window thereof, 


1 March 6. 1695. Finds the libel not relevant to infer hameſucken ; but 
find the invaſion libelled relevant * Mr oo Balfour $ to infer an ar- 
E * bitrary puniſhment.” 


2 0 Found, That the faid pannel having, time and place forefaid, invaded the | 
6 perſons of any of the ſervants of the ſaid John Horſely, by beating, wounding, : 
« or otherwiſe, or the pannel having at that time inſtigated the Sinclairs to exe- 
« cute their revenge againſt the ſaid John ma dd or his muy, fe par ati, re- | 
« levant to iner an . 3 | 


AGAINST THE PERSON. 


and wound him, being within the houſe; or if, having 


knocked at the door under cloud of night, and cauſed the 


| maſter open, one of them inſtantly thruſt % him through 


the opening, with a ſword, and wound him, ſo that he falls 


HAMESUCKEN. 


down in the entrance within the houſe ; in both caſes there 


is a proper hameſucken. For though the invader have ne- 


ver entered, {till the ſufferer has been attacked and wounded 

within his houſe, and the protection and ſecurity thereof, 
6 have been broken and contemned by the invader. 
Neva ſo but i will juſtify the charge of 9 
if the aſſault but commence upon the man, at a time when 


he is within the houſe, or if the houſe be aſſailed with in- 


Is ſufficient that 

the Aſſault be- 

gin within the 
ouſe. 


tent to harm him, though the material injury in bis perſon 


be done to him without. Put the caſe, that when the maſ- 


ter opens the invaders enter the houſe, and collar and vio- 
lently pull him forth, notwithſtanding his reſiſtance, into 
the highway or ſtreet, where they ſet upon and beat him 
with ſtaves; this, according to the received conſtruction in 
| ſuch matters, is as ſubſtantial a hameſucken, as if they had 
| beaten him within the houſe; fince he is forcibly taken by 
the pannels from thence, and there is begun to be invaded 
with a purpoſe of doing that outrageous injury, which in the 
end is done. And of this remark, the caſe of Robert Mac- 
gregor, convicted in January 1753, of the abduction of Jean 
Key from her own houle, is an apt illuſtration. For the only 
injury ſuſtained by the woman within her houſe, was in the 
commencement of the aſſault, by violently carrying her 
from thence, which was done without any beating or wound- 


ing of her perſon, though in oppoſition to her ſtruggles. 


| But this was to be taken in connection with the abduction 


. to a diſtance, and the continued eapti rt which were the 
ſequel 
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00 OFFENCES. 


ſequel of che i injury, and the firſt abjeds. of the aſſault. He 
accordingly had ene. of death, as convicted of be. 
ſucken. 
- Ir ſeems to deſerve. the 3 3 if a e of 
ruffans beſet and break into the houſe; whereupon the maſ- 
ter, to ſave himſelf, leaps the window, and they follow and 


overtake and wound him. A deliberate invaſion of the 


houſe, on purpoſe to do miſchief to the maſter, is an invaſion 
of the man himſelf. It is as much a force upon him, and a 
perſonal injury, when he is driven from the houſe in this 


way, as if the invaders reached in and dragged him forth, or 
entered and threw him out at the window: The ſafeguard of 


the houſe is equally broken in either caſe, and the man for- 
cibly deprived of that protection, which the law intends for 
him there. This, too, is agreeable to Skene's definition of 


hameſucken *, who ſays, it is committed, © when a perſon 


“ enters within a man's houſe, or ſeeks him at the ſame, or 
„ afſailsies his houſe.” And in this, Skene only follows the 
words of the A $6 Nod propria domus n 5 7 


IN Mackenzie s opinion, the ſame jnde menge is even to be | 
paſſed on the pannel, if, by artifice, he has enticed his vic- 


tim to quit the houſe, and only then invades him, when he 


has come forth ; © becauſe, (ſaith he), he cannot profit of his 


„ own fraud.” But there ſeems to be a double reaſon 
- againſt this deciſion. Firſt, in the great latitude of con- 


ſtruction to which it would lead. For on this plan, it might 


be neceſſary to judge an aſſault as hameſucken, which is 
made at the diſtance of miles from the perſon's houſe; if by 
| ler or falſe pretence of buſineſs, he be drawn chither. 5 


| And 
» De Verb. figaif. v. Hameſucken ; alſo his Treatiſe of Crimes, ch. 9. 


AGAINST THE PERSON. 


And farther ; becauſe this way of proceeding, baſe and crael 
though it be, plainly indicates the awe and fear that was 
upon the pannel, of aſſailing the perſon in his houſe. Either 
he durſt not, on his own account, venture on ſo dangerous an 


enterpriſe, or he had ſome remains of reverence for the ſauc- 
tuary of a habitation ; and therefore drew he the object of 


His malice from it. In either caſe, he is not ſo bold and pro- 
fligate a character, as he who goes to ſeek and invade the 
object of his malice there. In fine, we cannot, without en- 


tirely altering our notion of the crime, conceive it to be 


committed without a violation of the ſecurity of the perſon's 
home. I obſerve, accordingly, that in the caſe of Arbuth- 
not and Falconer, and upon this preciſe ſtate of facts, viz. 


| the enticing a perſon from his houſe, by a meſſage, on pre- 


Jan. 22. and 


Feb. 2. 1728. 


tence of buſineſs, and beating him at a ſhort diſtance from 


it, to the effuſion of his blood, the interlocutor limits the 
relevancy to an arbitrary pain z. Indeed, it was even in the 
pleading admitted, that the een did not amount to the 
cp_—_ ONCE. . 


11. Tuus mach of the Mats where hameſucken may-be 
committed, In regard to the manner of the aſſault: It 


will be obvious, from what has been ſaid, that it is not 


eſſential to hameſucken, in thoſe caſes where there has been 


— of the houſe, that it be made by INE force or 
| effraction 


2 The Lords found, that at the time libelled; after the complainer was cal- 
led out of his houſe to ſpeak with one that waited for him, which accordingly 
he having done, and having come up to the pannels, the ſaid William Falco- 


4 ner pannel, did, with a whip, ſtick, or ſuch weapon, ſtrick the complainer on 


_ * the face, to the effuſion of his blood, or that the ſaid pannel or Mr John Arbuth- 
t not, the other pannel, was art and part thereof, relevant to infer an aan 4 


* phat, and . the heal defences.” _ 


Is forcible En- 
try of the 


Houſe material ?2 
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CHAP. VIII. 


Entry muſt be 
on Purpoſe to 


7a OFFENCES. 


effraftion of che beilding- The notion of 8 crime goes 
only thus far, that there be an entry againſt the King's 
peace; that is with the felonious purpoſe of breaking the 
peace, and invading ſome one of the inhabitants. Hame- 
ſucken is therefore committed, in like manner as houſe- 
breaking alſo is, though the entry be by terrifying thoſe 
within, ſo that they open, (which was the way of entry in 
the caſe of Johnſton, in 1754); or by enticing them to open 
under ſome falſe pretence; or by ſecretly entering and lying 
hidden till the convenient ſeaſon come to aſſault ; provided 
always that due proof is made by circumſtances, of the 
felonious purpoſe of the invader, as at the time of his entry. 


Bur, whatſoever in other reſpects may be the manner of 
the aſſault on the houſe ; one undoubted and invariable re- 
quiſite of it is, that it be done on purpoſe, and out of malice 
aforethought ; for it is in the circumſtance of the premedita- 5 
ted ſecting of the perſon at his home, to aſſault him, that the 
aggravated and diſtinctive character of hameſucken entirely 
lies *. No outrage, therefore, be it ever ſo groſs, ſuffered by a 
perſon in his own houſe, will ground this high charge, if it 
only happens in the courſe of ſome ſudden and occaſional | 

quarrel with the invaders, being already peaceably and law- 
fully there; not even though there have been a previous 

_ grudge between them and the ſufferer, if the purpoſe to 
gratify it, as at that time and place, is only taken up at the 
moment, and in preſence of the party, upon ſome new and 
caſual provocation. The like defence will ſerve, if the aſ- 
fault is at firſt made on the complainer in the ftreet or 

5 | 22 


1 This is founded not only in the nature of the thing, but in the German ety- | 
mology of the term hameſucken, Heim is home; ſucben to ſeek. Heimſucben 
is to viſit. Heimſuchung is a viſit. Das fe 2 der ar. oh 1s the feaſt of * 


00 viſitation.” | 


- 
. 


AGAINST THE) PERSON. 


| in "ihe feldes; ſo that any violence he ſuffers in Bis houſe; 1 is 
only in the proſecution of that aſſault, When he has fled 
thither for refuge, and has been inſtantly purſued. For this 


21 

1 5 = 
HAMESUCKEN, 
. - 


Crs nn. . 


| happens from heat of blood, which is not ſo criminal as de- 


liberate revenge. It was for this reaſon, that in the caſe of 
Thomſon and Inglis, which: was a caſe of invaſien of a per- 
ſon's houſe, after a ſcuffle with him on the ſtreet, the pro- 


ſecutor judged. it proper to depart from the charge of hame- 


1 wie and reſtrict "me _ to an W POIs 7 * 


Tun * of dave] is in like manner excluded; 
even in a caſe of criminal and felonious entry of the houſe, 
if it be made with a purpoſe of quite a different ſort; ſuch 
as that of fire-raifing, which is meant to be executed with- 
out the knowledge of the inhabitants. If, being alarmed, 
and endeavouring to take the felon, the maſter of the houſe 
chance to be wounded in the conflict, the aſſault will not be 


* 


Nov. 16. & 23. 


1719. 


What, if the En- 


try was to com- 
mit a different 
Crime? 


2 capital; not being done upon forethought, but occaſionally, 


and for the ſake of eſcape, or, upon the like ſuggeſtion of 


the moment. Farther ; even a tortious and deliberate aſſault 


of a man's perſon within his houſe will not in every inſtance 


| infer hameſucken ; ſince this may happen, and yet the aſ- 


fault may not be made with that felonious animus, wherein 
the aggravation lies. For what if the attempt be owing to 
error on the part of the invader, or be made under miſappre- 
henſion of right; as for inſtance, in order to apprehend the 


inhabitant of the houſe as a debtor, or as a criminal, when in 


1 there is no regular warrant againſt him, or when he is 


ON miſtaken for another perſon ? ? Certainly the officer muſt | 


_ anſwer for any violence that enſues, but not as for a hame- 
ſucken; acting, as he here does, under an impreſſion, though 
erroneous, of right and duty, and not 3 to aſſault, 
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CHAP. vIII. 


June 13. 1677. 


No Hameſucken 
without Inva- 
ſion of the Per- 
ſon. 


0% OFFENCES! 


but 10 do a lawfuback. Much leſs i is it to be imagined that : 
there is room for ſuch a charge, on the ground of irregular 
or exceſſive proceedings in the execution of a warrant 
which is lawful. And of this remark there is an apt illuſtra. 
tion, in the ieee, 8 80 the Mah NOIR one f 
* Aen. 5 nr 5 a 


7 III. Tas laſt article for our conſideration, is the nature 
and extent of the injury which ſhall be held to warrant a pro- 
ſecution of this ſort. It is implied in all that has been ſaid, 


that the aſſault muſt be upon the perſon; and. thoſe autho- 


rities vhich ſpeak.of the houſe being aſſailed, are ſtill to be 
underſtood in this ſenſe, though not always fully expreſſed, 


that the aſſault on the houſe is with a view to the doing of EY 
ſome perſonal injury; which purpoſe is in ſome. degree at 
leaſt accompliſhed.: The moſt violent entry, therefore, of the 


houſe, and followed with the riotous deſtruction of all the 8 
effects within it, and even with threats and abuſe of words 


to the inhabitants, but without invaſion of their perſons, or 
violence offered to any of: en, will not ſuſtain this ſort of 
charge. +. a letr FOS; pz OA N ar Wy + 


1 The Lord finds the third article, in ſo far as concerns hameſucken, blood- 
« ing and wounding, relevant; as alſo, finds the defence, bearing, that the de- 
fender Glengarroch, or his brother, had a warrant from the Marquis of Hunt- | 
ly, to apprehend vagabonds and ſorners ; ; and that by virtue thereof, they had 


2 apprehended one or two, who were forcibly taken from them by the purſuers, 
and carried to the houſe. of Nethermill ;-and that ſhortly thereafter, the de- 


4 fenders went to the ſaid houſe to redemand them, relevant to eleide the crime 
and qualification of 3ame/ucken, but not to eleide the crimes of aide and . 


1 Bader 3 and remits,” * f 


AGAINST THE PERSON. 5 35 
Tux injury ſuffered on FIT Een muſt alſo be grievous — 


oY os material. For it is not to be imagined, that the law in- Injury muſt be 


tends to puniſh with death for a mere rout and diſturb- 
ance in a man's houſe, though accompanied with ſome flight 
wrong to his perſon, ſuch as ſavours more of inſult and con- 
tempt, than of enmity or reſolution to do him harm. And 
of this rule a convenient example may be found in the caſe of e 
John Haldane 3 where, though the libel charges that the pro- July 20. and 
ſecutor had been caught by the throat, and had a cane ſha- g it 1718. 
kep over his head, and was even raiſed, from his bed, under 


: cloud of night, by a party of armed men, who forced or 


took him into the ſtreet, yet © the Lords found the facts, 

as libelled, not to be of a nature ſo atrocious as to infer 

Mi liche crime of hameſucken fe ron te, ee | 

| ; in this their dns; if as injury is al the Fore 1 _ But may be of 

7 denn little diſtinction ſeems to be made concerning the e en ny F 
deſcription of it in other reſpects. Not only all the modes Objects. | 
of inſtant harm to the body are within the meaning of 

the law; as by ſtabbing, or firing at and wounding, or vio- 
 lently bearing? the perſon; or by binding and ſtarving, or 

_ confining within the [houſe ; but thoſe alſo where the pre- 
ſent bodily harm is annals. compared with the ſuf- 
fering of ; other ſorts. which attends it, and without which it 
would not at all be regarded. Thus it is hameſueken, to at- 
tempt the committing of a rape on a woman in her own 

7 houſe; or ee to 1 her olf from thence into captivity, 


"8 ene T7 POR 33 nne 
| | 1 Fenn to the 2 . which fake not antikdy, (but the jodg- 
ment was got put upon this circumſtance), the ground of complaint was no 
more than the irregular execution of a warrant, ariſing from the reſcue of the 12 
. $ * WOT on the N 422 | 
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CHAP. AP. vm. whether with A view to rape or to a forcible morridiee, For 


the injury is not to be meaſured by the mere ſuffering of the 


| body, but by the whole accompanying circumſtances of di- 


ſtrefs, alarm, and terror, and the colour of the evil that is 
intended to be done. This point was argued at large in 
the caſe of james Macgregor, and was decided in that 


of his brother Robert 1, Who ſuffered death for invading = 
Jean Key in her own houſe, and forcibly carrying her from : 


thence; in order to compel her to a marriage. So much 


is this the law, that caſes may well be imagined where 
hameſucken ſhall be committed, though the body be nowiſe: 
hurt, if the perſon be, in a proper ſenſe, invaded; as if a 
man be fired at in his houſe, or be purſued through it, from 
room to room, with a drawn ſword, though in the end he 


eſcape unhurt, and ſuffer no injury but in the fear and 
danger of his life. And much the ſame thing it ſeems to 
be, if by menace of death, and the holding of a piſtol to 


his head, or a dagger to his throat, a perſon is forced to ſub- 
ſcribe a bond for money, or the releaſe: of a debt that is 


due to him. Money is indeed the pannel's ultimate object 


in ſuch a caſe, (as it may alſo be in the caſe of abduction, 
and as luſt generally 1 is in the caſe of rape): But this will 


not hinder us to conceive the crime as hameſucken, fince 


the perſonal aſſault i is a neceſſary means towards attainment 


of thoſe ends; ſo thar * would RG the one, 
| - muſt 


1 The major propoſition of the libel, deſcribed the crime thi 1 The violent 
<« entering the houſe of the deceaſed without her licence, and contrary to the 
“ King's peace; the ſeek ing or aſſaulting her there, with intent to do her a 
«* moſt heinous and atrocious injury, namely, the crimes which actually follow- 
6 ed, being the abduction of her perſon, the celebrating a marriage with her, and 
4 the violation of her chaſtity ; all of them gone about forcibly, and 4 way. of 
* continuation of the ſame violent and wicked — od | 


* 


muſt intend the other. The truth is, that a falſe: nation e 


| ſeems to have gone abroad reſpecting hameſucken, as if 


it conſiſted only in that ſort of injury, the beating” of the 


perſon, which more ordinarily than any other is the ob- 
= ject of ſuch: enterpriſes. Whereas the notion of it in law, 
and which is announced in ſo many words in the outſet of 


many of the older libels, (as in the caſe of Meldrum, 


December 7. 1674, and of Muir, November 8. and 9. 1675), 


To is far more general, and conſiſts in “ the ſeeking of a 


* perſon at his houſe to do him an injury, prejudice, or 
4 hurt.” And ſo ſays Skene in his Treatiſe of Crimes u: 
64 Haymſucken | is when ane man ſearches and ſeeks ane 


other man at his houſe, or aſſailzies his houſe to ſlay him, 


or to do him any injury, whilk crime is puniſhed be e 
6 and confiſcation of his moveable gudes. uy | 


5 1v. Tux n for bun eden like that for-robbe- 
ry and murder, is faid to have been ſubject of old to a very 


narrow limitation, in reſpect of the competent time for com- 


mencing it 2. But this rule has now, for more than a cen- 
tury, been fo entirely altered, that in the caſe of Keith of 
_ Lentuſh, action was ſuſtained at the diſtance of more than 
three years. As a ground of preſumption againſt the truth 


of the charge, a long delay to proſecute for this or any 


83 to 
what Time u- 
mited. 


Jan. 11. 1692. 85 


other high i injury, with, n e be conſidered by 


the Ae 


: Machu nit has remarked, that with reſpect to the mat- 
ter of proof, this is a 9 crime; as being for the 

2 TE is explained at large in a the fame ſenſe by Matheus, as underſiocd in the 
nw of Utrecht. | : | 


_ * Reg. 0p b. 4. A. 20. 


8 Wit- 
neſſes in it, 


1 reer r w_ * 
. rt oye atm bxg- 3 e . 
r <=. * 


N 


— 


— 


- 7 * = — 1 a 
* — — 4 xe: _— 
22 - 5 ny l —# 0 n 
* = - 7 n 25 . 
FR 7: 8 9 9 * 
2 = 23 
39 Swi 4 1 
2 s 0 
— 4 * 1 


2 
io 2 


1 5 
* 


* "FI 4 * 2 — 
e ee ih 
me NOISY WO EY ee ASI . * 

+ art S Fry 
l ä 
£ r * . e 


- * — %y — e 82 — * 3 2 > a5 T * * ——— <Wr__ 9 a 2 ” 
7 a e e EOT n tapes mn te wa bg — * 88 bes 2 — 3 * Ls Donny br : 2 A 2 q r — * Tr 
rr 9 eee eee . : ee * e e 
ww. — * 2 2 b 5. 8 " C 8 * N * - 
n „ my p _ 2 » q 4 I- þ * . a — po *_ ey a N C ow heres 
0 z Pell - BEA —— Bow 3 4 "bs © nn 2 be pi 
. dbarebonnes. arab. py ) 5 * * rote 


e e 
- * N 
- ra Ros 7 
* — As, 
CS * 
ww 0 re 


& 


6 * 
CY \ 7 
. 
_— ' 
hs =. | 
ow - - 
©, x 
= 
19 i 5 
. 7 
4 Aa - 
% » : ” 
So = 
= 
_— 
3 
8 * 4 
13 
0 82 
1 
Tx 
— 
1 
* * 
Rn - 
1 . 
4-4 , 
Hy 
Is 
WJ 
＋ 
. 
+. 
Bt - 
2 8 
1 
. 
4 —_ 
* 
I = 
1-48 
1 1 
3 
© - 
wo 7 
if ny 
© 
: 4 : 
* 
9 $7 


a” 


8 oö OFFENCES. 


_ CHAP. VIE. 2 part only poſſible to be eſtabliſhed. by the tetimony wy | 

the near connections of the party injured. This appears 

Nov. 9. 1675. from the interlocutor in the caſe of Thomas Muir, admit- 
| ting women to be witneſſes, (contrary to the practice of thoſe 
times), © in reſpect the crime js domeſtic.” There was doubt- 

leſs good reaſon for ſuch an indulgence in the nature of the 
offence; which will always be committed at the ſeaſons the 

moſt favourable to the offender, and for the moſt part 
mh among domeſtics and near relations. Therefore, a relaxa- 
| tion of the ordinary rules of the yoga nd a in ras Os 5 

may e be allowed. ö 4 : 


1 the perſon to which the puniſhment; of death is annexed by 


ancient cuſtom, I ſhall in this chapter ſubmit my obſerva- 


tions concerning the other delicts of the ſame general 


claſs. Of theſe, ſome are ſubject to a preciſe and a ſevere 
puniſhment, in virtue of ſpecial ſtatutes, which have raiſed 


2 a is 2 Ls ; 0 , 9 
AGAINST, THE PERSON. 39 
e ene ee ; is. 
FLING 0 A P r E * IX. 152 1 
2/2231 er REAL b 1 yunnns. 
7 T om F 122 755 210 
IAVING treated at ſome length of the crimes of Mur- CHAP. IX. 
der, Rape, and Hameſucken, the only offences,againſf 


them above their rank at common law. For others, the 


offender is only liable to ſome inferior correction, at the 


Pei of the Wine, Iſhall dein with the former. 


Anone wehte che moſt remarkable: ities of any is 
created by the ſtatute 166 T, ch. 20. which ordains, That 
vhoſoever, ſon or daughter, above the age of ſixteen years, 


not being diſtracted, ſhall beat or curſe either their father or 


« © mother, ſhall be put to death without mercy ;/ and ſuch as 
are within the age of ſixteen years, and paſt the age of 


Statute againſt 
beating or cur- 


ſing O Parents. 


_ « pupillarity, to be puniſhed at the arbitriment of the judge, 


according to their deſervings, that others may hear and 


e fear, and not do the like. The object of this enactment. 
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CHAP. IX. 
0 | 1 


Requiſites of 


the ſtatutory 
Char ge · 


make him accountable for the violation of it. Though not 
expreſſed in the law, it ſeems alſo to be a good defence 


OF OFFENCES 


was not only to guard the parent againſt the violence of per- | 


ſons, who have ſo many opportunities of indulging their 
hatred, if once, unhappily, they ſhall come to be poſſeſſed 


with it; but alſo, and perhaps chiefly, for the intereſt of mo- 


rality and order, which are ſo deeply wounded by the unna- 
tural ſpectacle of the hand of the child lifted againſt the pa- 
rent, or his tongue directing curſes againſt thoſe whom . 
he ought to cheriſh and revere. 


Tur ſtatute, very rr two things towards 
the inflicting of the capital puniſhment ; ſuch an age, and 


ſuch a meaſure of underſtanding, in the pannel, as give aſ. 


ſurance of his knowing the due reverence of a parent, and 


againſt the ſtatutory charge, that the parent has occaſion- 


ed the injury by cruel and exceffive abuſe of the perſon of 
the pannel. Not that common injuries will excuſe any ſort of 


retaliation on the part of the child, who, by law and nature, 
is ſubject to, and muſt patiently ſuffer, the parents judgment 


and correction, (even though arbitrary and capricious), both 


of words and perſonal diſcipline. But that the Legiſlature 
have not utterly excluded this defence of provocation, which 
applies in all other caſes of aſſault, and probably did not in- 
tend to puniſh the child with the ſevereſt pains of law, for 
words, (how unſeemly ſoever), nor even for blows, if only 
extorted by the outrageous ſeverity of bodily chaſtiſement. 
To be relevant under the ſtatute, the charge muſt alſo be 
of a proper and real aſſault, by ſtriking-· and hurting; not of 

a mere ſtruggle or wreſtling, without blows or injury to the 
perſon. In like manner the curſing, which is, however, 
capital without any ng, muſt not conſiſt in undutiful or 

_ | | Indecent 


A ANS TREE RSO. 


1 ies words, ſpoken of or with relation to the — as 
by wiſhing for his death, or that evil may befal him, or 


_ threatening him with miſchief; or the like; but in 8 


REAL 
Nſökiks. 


21 


ſtrong and violent execration directed againſt him. If the 


words are uttered in the preſence of the parent, this, in every 
point of view, is the higheſt degree of the tranſgreſſion; the 


2 ſtrongeſt mark of the depravity of the child, who, if he offend: 
in this way, muſt be ſteeled againſt all ſenſe of awe and re- 
verence, and the greateſt ſhock to the feelings of the parent, 


and of all who hear it. The words of the ſtatute do not, 
however, ſeem-to authoriſe any diſtinction in that reſpect; 
and, from the tenor of the charge which was found relevant 
in the caſe of Philip Stansfield, it is at leaſt doubtful whether 
any of the words libelled were uttered in the -prefence of 
his father. The Court in chat caſe, found theſe: expref- 
4 ſions, or either of them, viz. the devil take him, the devil 


Jan. 23: and 
Feb. 6. & 7. 


1688. 25 


rive him, God damn him, relevant to infer the pain of 


death.“ In regard to certain other expreſſions, which 
are charged in the libel, ſuch as the wiſhing that his father 
might never return that he might choke upon his meat or 
never more have food in his ſtomach; the interlocutor does 
not take notice of them. He was convicted both. of the cur- 


ſting and the killing of his father, and had ſentence of death. 


In the later caſe of David Young, for curſing; his mother, 
the like relevancy was found on theſe expreſſions, *« God 
damn you for an old bitch; or, God damn you for an old. 
« liar.“ But this man was not. convicted. „ 


| 1 inflances; the anda hoes 2 by the pannel 
were ſet forth in the libel; which for this reaſon, if for no 
other, ſeems to be the proper practice, that the purſuer other- 
_- Viſe arrogates to himſelf the entire cogniſance of the mean- 
= ing of the term curſi ing uſed in the ſtatute, and , the. 
Vor. III din deciſion 


i ee State Trixs vol. i iv. p- BY 


june 26. and 
July 24. 1738. 
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Form of the 
Charge of cur- 
ſing Parents. 
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July 28. 128 


Aug. 4. 1735. 


Relations to 


- whom the Act 


applies. 


or OFFENCES. TY 


den on- the relevancy. ef his O vn charge, 40 the caſe, | 
| however, of James Brown and Elizabeth C] almers his wife, 
* for. curſing and beating Brown's mother, a more general 
charge of cur/ing was allowed to paſs, without objection 2; 
but proba ly for this reaſon only, that beating as well as 
curſing was charged, and that both were joined to a charge 
of murder by means of the beating; hereby the aber heads | 
of the libel were of the leſs i eres. 


5 4 
55 


In this was his point. was e that . 1 mo- 6 


ther by affinity are not within the juſt conſtruction of the 


ſtatute. For as far as concerned Elizabeth Chalmers, 
the beating of te niother-in-law was found relevant to 
infer an arbitrary puniſhment 2; and being convicted of 
only this part of the charge, ſhe was adjudged to be ſcourged 


at two diffe:ent times. Her huſband was convicted not only 


of the beating but the murder, and ſuffered death. Whether 
the ſtatute will apply in the caſe of grandfather or grandmo- 


ther being curſed or beaten, has not yet been reſolved by 


„ 


| 1 The libel. charges amply, 5 That Hats Brown aid — 19 to curſe _ 
to beat, and lift up his ungodly hands without any juſt cauſe or provocation 
e againſt the ſaid deceaſed Anna Cockburn his mother.” The interlocutor finds 


it relevant to infer death, James Brown pannel, having at the time and ſw 


6. libelled, beat or Surled the deceaſed Anna Cockburn his mother.” y 


2 4 The Lokds found 3 . pannel, * at the cine a place li- 
* helled, beat or curſed the deceaſed A. C. his mother, relevant to infer the 
* pain of death, and confiſcation of moveables ; as alſo, found that the ſaid James 
* Brown, and Elizabeth Chalmers the other pannel, that they, or either of them, 
« having at the time and place libelled, beaten the faid Anna to that degree, 


chat ſhe, of the ſtroaks given her did ſhortly thereafter die, or that they or 


« either of them were art and part of the murder of the ſaid Anna, relevant to 
4 infer the foreſaid pains; and, ſeparatim, the ſaid Lords found, that at time 


and place libelled, ſhe the ſaid Elizabeth Chalmers having beaten we ſaid | 


Anna Cock burn relevant to infer an . puniſhment.” 


As, THE, PERSON. 45 


: any judgment ; ; but Mackenzie 1 hath 430 that it will not ; MEAL: . 
and the decifion in the caſe of Chalmers, ſeryes, i in | ſome 3 — 
— as an ara for his anden 1 : 
„ FF FE 
2. Ape blatt of N for whole Parbat Sante Laws 1 4. 
the Legiſlature have made peculiar proviſions, are the Clergy — N 
of the Eſtabliſhed Church of Scotland; whoſe character and x | 
function ought to ſerve as a protection to them againſt any ſort : 
of violence, and even at common law would ſharpen the ſeve- | 
rity of the ſentence upon any who ſhould: invade them. But | = 
in our times of religious ſchiſm, and while things were fluc- ; 
tuating between the Preſbyterian eſtabliſhment and the Epiſ- 
copal, far from proving a ſhield to the clergy, their func- + to 
tion was the very circumſtance which expoſed them, as bel 
the peculiar objects of averſion, to every ſort of moleſta- 9 
tion from the adherents of the oppoſite communion; as in- 2 
deed it muſt be owned, that the clergy themſelves, of either | 4 
2 perſuaſion, were not flow..to' encourage their followers to : 
the like perſecution of their antagoniſts. Statutes: Were — 
therefore paſſed, at different periods, for the better protec -r _— 
tion of the eſtabliſhment for the time. By the act 158% | i 
c. 27. it is puniſhable with eſcheat of moveables, to invade 4. 
7 or lay violent hands upon a miniſter, if it be done on ac- | & 
count of things pertaining to his function, ſuch as inflicting 1 | ſ 
_ eccleſiaſtical cenſures, refuſal to marry excommunicated. 5 90 
perſons, ſeeking payment of his ſtipend, or the like. The 
act 1633, c. 7. extends this penalty to the invaſion of the 3 — 
dignified clergy, at that time re-eſtabliſhed, and to the in- | - 
 vaſion of miniſters. on any account, and whether W 0 
the offender perſonally, or through others by his direction : | N 
or allowance. Laſtly; * ſtatute 1670, c. 4. at a time of 9 
L W ͤ | BR 8 j 
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Proſecutions on 


or. OFFENCES 


great bircerneſs between che rival churches, the puniſhment 


—_ 0 


was raiſed to death and confiſcation of moveables, in the 
caſe of aſſault with intent to kill a minifter, or to rob his 
1 houſe ; ; for! in this ſenſe I conſtrue the words of. that law. 


YL. oo * 
— 1 p — * | , / 
£ 87 4 * jd { 


Tas pleat century Ras furniſhed two lac of . 


cution for aſſaulting a miniſter. One was in February 1719, 


againſt Enſign Beaver, an Engliſhman, for ſtriking the mini- 


ſter of Kirkden with fiſt and cane, on occaſion of ſome contro- 
verſy which had ariſen between them in company, touching 


the relative merits of the Epiſcopal and Preſbyterian com- 


© munions. It was found relevant to infer the ſtarutory pains, 
That he beat Mr Henderſon, knowing at the time that 
* he was a miniſter 3** and being convicted he had ſentence 


of eſcheat of moy eables, in terms of the act of James VI. 


This too was given upon a libel at inſtance of the Lord Ad, =, 


vocate only; for the private party had pardoned the injury, | 
and diſclaimed the proſecution. The ' proſecutor in the 
other caſe, that-of Dr Bryden, miniſter of Dalton, againſt 


| Murray, as he was Not entitled to, ſo neither did he meet 


with the ſame ſucceſs. He reſtricted his libel to the pains | 
of law as for an ordinary aſſault. But the jury found a ver- 
dict for the pannel; fand the COP! One the profecutor | 
1 cnet (ene? 315 ep (OTIS N 2% R 
3. A THIRD claſs of verſons, 1 in "had derber eee has 
ilnetpoſid) to protect them from any fear of harm in the 
diſcharge of their duty, are the Judges of the land; whoſe 
office of diſpenſing juſtice, is that which, next to the mini- 
firy of RIO has the en e to reverence and ho- 
. 45 e | nour. 


—— 


AGAINST) THE: PERSON.. | - i 


mn ad But this article will be confidered more at large, un- e 
JURIES. . 
= der the head or Offences againſt the ee of Jules, ;1 


» \ 


4. In chit place, i it will however be proper curſorily to take e in Pre- 


ſence of King, 


4 notice of the enactment, though now in ſome points inappli- r in his Chain. 

cable, of certain of our old ſtatutes concerning matters of the ber, &c. 

like ſort. By act 1593, c. 177. whoever ſhall ſtrike in the Par- VL og 
liament Houſe during the fitting of Parliament; or in preſence © 


of the King wherever he is; or in the King's inner chamber, 


cabinet, or chamber of preſence, the King being within his 
palace at the time; is puniſhable with the pains of treaſon. 

| The ſame, pains are applied by; this ſtatute to the ſtriking 
within the: King's Privy Council Houſe, during the fitting of 


Council; and for this offence; John Young * poultryman, 


had ſentence of death, on the Iith October 162 7. But theſe 


ſtill to be our law), to ſtrike within the inner gate of the King's 


are among the treaſons which are aboliſhed by the act ↄth Anne, 
oh. 20s though , as aſſaults, aggravated by contempt of the 
high preſence in which they are done, they remain nadie to 
2 ſome ſevere oorrection at common law. 


Res” a 50 ſtatute i it is A a e crime, (and this dom Striking in in a the 
King's N 


palace, while the King is there. And even to repair within 


the place of the King's reſidence for the time, armed with jack, 


E ſecret, or corſlet, or to invade or purſue any one within a mile 
of ſuch place, is puniſhable; by the act 1600, c. 26. with im- 


priſonment for a year, and until compoſition made with the 


| King for the treſpaſs. T find, that on the 12th Auguſt 1603, 


partly for offending againſt this ſtatute, and partly againſt 


thoſe touching the invaſion of miniſters, Walter Graham was . 
adjudged te be ſcourged, and to have his right hand truck 
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CH. IX. 


—— 


— 


Invaſion of 
Counſelor for 


Service done the 


ther, (the laſt that ſhall be mentioned), which had the ſame 


King. 


5 =; 


— 


1 


or OFFENCES. 


- off; having aſſaulted a miniſter within a mile of the King's 2 


4 of anne eee eee ee 


- 


Pane, as biſtöry Wüfc rns us, are 5 6bviBeis which were 
rendered neceſſary by the rudeneſs of the times; and ano- 


origin, but is ſtill in force, is that of the act. 1600, c. 4. 
which ordains, that whoſoever ſhall invade/or purſue any of 
the King's officers; or any member of his 'M:jeſty's' Seffion or 
Secret Council, if this be done on account of ſervice rendered 
to his Majeſty, © ſhall be puniſhed to the death. One noted 
inſtance of capital conviction upon this act, is that of James 


Mitchell in January 1678, for fi king a piſtol at Biſhop Sharp, 


on account of the active part which that prelate had taken 


in the King s ſervice, (as it was then conſtrued), againſt 


the deluded Covenanters 7. Mitchell was proved to have 
ſaid, © That he thought Sharp an enemy to the godly, and 
that they could not be in peace. as long as he ſhould' live.“ 
When apprehended, he had alſo ſaid, with relation to his 
attempt, That it was no deed done 1 in cold blood; for the 


blood of the ſaints; which Sharp had ſhed, was yet reck- 
66 ing at the n of Edinburgh. 5 


And EX the Proſecutor 
| ee 


N * 20 1. . E # 2 a fs 4 44 x "7; 
* 


- 


- x . Find that article of the dittay foundit upon che ach act, x6th Parliament, 


James VI. bearing the pannel's invading, by ſhooting and firing a piſtol at bis 
Grace the Archbiſhop of St Andrew's, a Privy Counſellor, for doing of his 
* Majeſty's ſervice, relevantly libelled; his Majeſty” s Advocate proving the pre- 

* ſamption in his reply, viz. That the ſaid pannel ſaid that he did make the ſaid | 


« invaſion and attempt, becauſe of the | Archbiſhop his proſecuting thoſe that 


were in the rebellion at Pentland, or ſome words to that purpoſe, relevant 8 
« infer the pain contained in the forefaid act of Parliament.“ 


The other mon - 
of the _ were found * relevant to infer an . 1 


* * 


— 


AGAINST: THE: PERSON. 


19 out the neceſlary quality. of the invaſion,” as being for 


— 


1 the you ken * ** in affairs of ſtate 1. 

= LET us now Ae to thoſe 9 againf the per- 
' ſon, which remain upon the foot of common law, and are 

only puniſhable with ſome inferior pain, at the diſcretion 
| of the Court. Theſe are various. in kind and degree; and 


the law is provided with ſundry correſponding terms for 


them, more. or leſs comprehenſive, ſuch as aſſault, invaſion, 


beating and bruiſing, -blooding and wounding, ſtabbing, mu- 
tilation, demembration, and ſome others, under which, ac- 


5 cording to the nature of the i injury, the fact may be charged 


in any libel. But although the injury ſhould not come un- 


der any of the ordinary terms of ſtyle, nor be of that nature, 
do be announced in a ſingle phraſe; this circumſtance will 
nowiſe affect the competency of a proſecution. Let the 
5 major. propoſition of the libel give an intelligible account of 
it in terms at large, and, if it amount to a real injury, it ſhall 


be ſuſtained to infer puniſhment, greater or leſs, pro mods 


.admif} 5 without any regard to the new or extraordinary na- 
ture of the wrong. We have; beſides, in our law, the general 
term of Hellionate, borrowed from the Roman practice, where 


it was applied to every offence that was not diſtinguiſhed by a 


peculiar name, and which, if it is thought worth while, may 


— employed 1 in ſuch a caſe, along with the full deſcription 


1 che injury. This was done in the libel againſt James 
| . | | Campbell, 


1 


1 As to the firſt part of the libel, founded upon the qth aft, 165. Parlia | 


ment, James VI. the Chancellor and whole aſſize, with one voice, find it 


4 proven, conform to the Lords interlocutor ; as to the invading of biſhops and 


“ miniſters, and wounding the Biſhop of ene) ſiclike 1 with one voice.” 
_—Y 10. . | 
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or OFFENCES ADA EG 


— 


Campbell, high hore: a charge of certain ange and. 
ſhametul violations of the arne 8 perſan . e 5 


— 


6. Taz mt heinous 3 of oY Rf 1s that which i is cam- 


mitted; not with intent to hurt or wound, but. to deſtroy. 


In ͤ which caſe, though, by the benignity of our practice, 
the offender is judged according to the event, and not ac- 


cording to the wickedneſs of his heart, yet the Judge is 


warranted to inflict the higheſt pains on him that are known 


to the law, after thoſe of death. In three late inſtances of 
this character, the offender has been tranſported for life. 


I éallude to the caſe of Alexander Syme, December 16. 
1754, for ſhooting at and wounding in the head; to the 


caſe of John Ogilvy, March 8. 1756, for ſtabbing in the 
belly; and to the cafe of Thomas Loung, July 8. 11. 1771, 


for ſtabbing a perſon in the ſide, as he lay aſleep. In the laſt 


caſe, death had only been e Ip; the knife enz 


. ſhort upon a rib. 


IN all theſe inſtances, MA ont] e had been followed 


with a ſeyere and grievous wound inflicted on the perſon. But 


even when no ſuch bodily harm enſues, ſtill the invading with 
intent to kill, as by ſhooting, or thruſting with a ſword, is an. 


aggravated ſpecies of aſſault, for which the offender ſhall 
be ſubject to proſecution, as well at inſtance of the pri- 
vate party, as of the King. Becauſe, though not hurt in his 


are che individual Bas nevertheleſs a e intereſt 5 
| to 


* 


1 1 and Campbell were 1 in the ſame goal. Campbel bad : 


filled Macnaughton drunk, ſtripped him in part naked, and tied his privities with 


a cord to ſome fixture in the fire-place. In this fituation, he repeatedly applied 
fire to thoſe parts of the man's body, as he lay ſtretched upon chairs by the fire- | 
place. This was charged in the outſet of the libel as 3 and real? "_ | 
ry; along with a Is $4 of the wrong: 5 


* . 


7 AGAINST THE PERSON. 


to proſecute, both on account of the real injury and 
| ſuffering in the inſtant fear of his life, and in order to 
deter the offender from any renewal of his attempt. After 


full debate, his title was accordingly ſuſtained in ſuch a 


caſe, that of James Juſtice and David Hume n; and Juſtice, 
being convicted, was 5 decreed to pay L. I x50 of damages and 


coſts. CL 8 1 


— e the moſt alarming of any, there are other 
os purpoſes of miſchief which very much aggravate an aſſault 
upon the perſon, and make it liable to greater ſeverity of 
puniſhment than could be uſed, on pure conſideration of the 
harm which is ſuffered in the body. Thus an aſſault upon 
a voman is aggravated, and may be puniſhed with baniſh- 
ment and whipping, or other infamous pain, if it is made 


woith intent to raviſh, or to carry off her perſon. The ſame 


is true of an aſſault upon any one, if it be made with in- 
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July 30. 1744, 


Aſſault with In- 
tent to raviſh, 

or rob, or extort 
a Bd 


tention to rob, or to compel the granting of a deed, or the 


like; for this puts in fear of the higheſt violence, in caſe of 


: reliitance or delay to e 


Aon cthoſe injuries which are carried the length of actual 

harm to the perſon, one of the moſt atrocious is by the ſepara- 
tion of any member from the body, which is termed demembra- 
tion; or by the mutilation of any member, that is the wounding 
of it in ſuch a manner, as renders it unſerviceable to its pro- 


per uſes. Some things have even contributed to raiſe a doubt 


reſpecting theſe modes of injury, whether in ſtrictneſs, and 
according to the ancient practice, che offender was not 
Vor. II. e 0 liable 


lad 3 was then at the bar, and was counſel for the — and had 
e this — to the ä 8 title. EG” 


1 
if acapital crime. 
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Stat. 11. No: 2. 
1540, c. 118.3 


15 79, c. 76. ad 
1612, c. 3. 


OF OFFENCES 


liable to the higheſt pains of law. The old ſtatute of Ro- 
bert II. ſpeaking of him who is convicted of mutilation, 
ſays, that he ſhall redeem his life, and ſatisfy the party leſed r. 
Likewiſe, in ſeveral of our authentic ſtatutes, which take or- 
der for the proſecution of crimes, thoſe of mutilation and de- 


membration are either ſaid to be capital offences, or are 


_ claſſed with ſuch as are ſo. Moreover, it appears from the . 


| Demembration, 
if a capital 
Crime. 


Sept. 14. 160g. 
d 


and, 
April 18. 1610. 


criminal record, that when ſentence paſſed on the mutilator 
for any lower puniſhment, it was uſual to decern him, (as if 
ſomething were ſtill wanting to his entire abſolvitor and 
protection), to procure a remiſſion from the King, and let- 
ters of flains, (as 1 in the caſc of nome), from the * 


parry 2, 


rns, there ſeems reaſon to conclude upon the 
whole, that the ſtatute of Robert, which is not expreſſed in 


an abſolute or peremptory ſtyle, was only intended in terrorem, 
for obliging the offender to make reparation to the party 


leſed, and thus extinguiſh the feud that was between them. 
Certain it is, that the record does not afford a ſingle in- 
ſtance of capital conviction for this offence. Nay in 
one, and an old caſe, that of Andrew Henderſon, on re- 


ference of the proper doom for mutilation to the King 


and Council, there came an act and order recommending 
to baniſh the pannel, „ſeing ye paine of daith in any N 


c ſuch caice has nocht bene accuſtomit to be execute in 


1 this kingdome,”” e ee wn has not only 
omitted £ 


W 


1 Et ſi convictus fuerit, redimet vitam 3 et fatsuciet parti hein, 75 


2 This was done i in theſe caſes, N 19. 1608, Payidha againſt Duncan; ; 
July 15. Auguſt 5. _ Cheyne 8 Mowat and Niven, 


AGAINST THE PERSON. 


; omitted; to take any ſpecial notice of theſe, as diſtin from 


other real injuries, but farther, in his obſervations on the act 


. 1540, c. 118. has ſaid in very plain terms that they are not 

capital offences. Add to theſe the opinion of Pitmed- 
den, who, in his treatiſe of theſe crimes, comes to this 

concluſion, © That mutilation and demembration are now 
„ puniſhable pang injuriarum arbitraria, like other injuries 
« committed by-private violence, for which the law ſtates 
no particular puniſhment*.” And in truth there is a judg- 
21 ment, though not taken notice of in either of theſe authorities, 
which ſeems to be deciſive of the whole controverſy; having 

been given in a caſe, which probably was not tried with any 


: degree of favour towards the pannel; the caſe of James 


Mitchell, who in firing at Biſhop Sharp, had wounded and 
mutilated the Biſhop of Orkney, (who was in the coach 
with Sharp), in the arm. The dittay was laid for the crime 
of mutilation among others, and concluded for the pains 


of death; which were alſo inſiſted for in the debate. But, 


the Court upon full conſideration found, * that article of 
_ * thedittay anent the invading, wounding and mutilating 
of the Biſhop of n relevant to infer an e 
„ puniſhment.” _ 1394 73 
Its thus becomes of no moment to engage in | thoſe nume- 
2 ous and minute controverſies, which ſubſiſt among the fo- 
reign doctors reſpecting ſeveral points of this ſort of charge, 
and eſpecially touching the ſeveral parts of the human frame, 
| how far they are to be reputed diſtin members of the body, 
| Whereof [mutilation or demembration can be committed. 
For, without regard to that circumſtance, and though no 
| ſuch terms ſhould be employed in the charge, there is always 
room for e an adequate and proper puniſhment on 
. the 
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—— 
Proceſs for Mu- 


tilation, if com- 


petent within 
the Year. 


Maclaurin, - 
No. 50. 


Pains of Law 
for violent Aſ- 
faults, 


Sept. 3. 1791. 
Dec. 27. 1791. 


F. OFFENCES. 


the offender. In like manner, there ane now no Ane 


to be any good reaſon why proceſs for mutilation ſhould not 
be ſuſtained (contrary to the ancient practice), before lapſe 
of year and day from the date of the injury. Such a rule 
might indeed be very ſuitable, as long as it was imagined 
that the pannel's life might perhaps be anſwerable for his 
offence; but it would not ſerve any uſeful purpoſe at the pre- 

ſent day, when the party leſed can only lay his libel for an 


arbitrary puniſhment, and, if he raiſe his action at an early 


period, muſt accept of ſuch an atonement as upon inſpec- 


tion of the wound, and according to the proof of what he 


has already endured, the Court ſhall conſider to be due to 


him. If he be content with this amends, there is no reaſon 
why the pannel ſhould conſtrain him to delay his profecu- 


tion, until it ſhall be evident whether the member is mutila- 
ted paſt recovery or not. Action was therefore ſuſtained 
within the year, upon a libel which charged the fact under 
the various terms of mutilation, . n as 5 
wounding. 7 


Tax I) courſe of nc; in caſes of mutilation 2 


and other the like atrocious injuries, when proſecuted or 
the public intereſt, has been by ſcourging, and baniſhment 
forth of Scotland. This was the ſentence, (among many 
inſtances that might be mentioned), upon Archibald Mathie 

and Robert Falconar for an outrageous act of bruiſing and 

beating; and upon John Macaliſter, for wounding in the face 
with a knife, whereby an artery was cut, and the perſon 


put in danger of his life. In caſes of inferior violence, 


recourſe is had to impriſonment and fine, and, if the party 

leſed purſues, and the pannel can pay, to an award of coſts 

and damages, in addition to thoſe PEE ; together, in 
* 


* 


AGAINST THE PERSON. 


| fome caſes, with e to keep the peace for a certain 


time. 


0 e other articles which may ſeem to be material to- 


wards the better knowledge of the doctrine reſpecting aſſault 
br real injury, are chiefly theſe. The degree of violence, 


which is thought worthy of the cogniſance of the Supreme 


Court; the ſort of provocation that will juſtify the act, or 


alleviate the guilt; and the . wherein the injury may 
| be remitted. 1 

As to the firſt of theſe heads, it will be difficult to fx on 
any preciſe rule of limitation. The Legiſlature have not 
interpoſed in this, as in the civil department of buſineſs, to 
hinder the bringing of the leſs important caſes, in the firſt 
inſtance, before/the Supreme and moſt expenſive Judicature. 
Nor indeed are there the ſame reaſons, nor would there be 
the ſame propriety, in eſtabliſhing ſuch a rule for criminal 
as for civil proceſs. Becauſe there is not the ſame multi- 
plicity of buſineſs to occupy the Judges of the Criminal 


Court; and becauſe no general rule could well be made to 


ſuit the ſeveral qualities of crimes, which are ſo diverſified by 

_ circumſtances; as well as that no caſe can juſtly be deemed 
unworthy of the notice of even the higheſt tribunal, in which 

the reſtraining of perſonal violence, or the intereſt of diſ- 
cipline and order, is concerned. 


Nor only, therefore, has it always been held actionable 


before the Court of Juſticiary, to ſtrike with any ſort of inva- 

| five, though not mortal weapon, ſuch as cane, whip, or baton, 
| {of which it were tedious to recount the many convictions) ; 
but even with the hand, or in any manner of way, to inflit 
any blow or injury which either occaſions a laſting in- 
ren ſuch as lameneſs, inability to work or go 

— ; abroad, 
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Slight Aſſaults, 


if cogniſable in 
the Court of 
Juſticiary. 
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CHAP. IX. 


or OFFENCES 


abroad, loſs af ſight or hearing, or the like, or is oct with | 
plain evidence of pain and ſuffering at the time, ſuch as bring- 
ing the perſon to the ground, effuſion of blood, or contufion 
of body. Theſe caſes may be cited in proof of this rule. of : 
practice; the caſe of William Ferguſon, July, 3r. 167 1 
David Hume, February 28. 1737 2, of James Hamilton, No | 
vember 18. 1728 3 ,—of Walter and George Boſwell, Decem- 
ber 16. 1728 4,—of obo. Wallace, January, 26. 1730 5, James 


"Fg E l 8 Ae | 


r « Finds the pannels guilty of the riot 5 ntiona, viz. . the faid William © 
“ Ferguſon guilty of opprobrious ſpeeches, and ſeconded with a blow ; the ſaid 
& Jobn- Ferguſon guilty of ſtriking, and. throwing the purſuer John Anderſon 


_ © down to the ground, which occaſioned his blooding ; and the ſaid Walter Fer- 


« ouſon guilty of taking the ſaid purſuer by the Hair of the bead,” wy They were = 
l decerned i in N of fines. _ Auguſt I, 24 3. 3 | 


2 © The 1505 found, that is ſaid David e aide pa: at any of SY | 
times or places libelled, invaded the perſon of Marjory Panton, the complainer, 
by beating, bruiſing or endeavouring to ſtrangle her, or by dragging her by 
„the hair of the head, or otherwiſe, down the ſteps of the ſtairs, whereby the 


„ complainer's health was greatly impaired, relevant to in w_ * Ra. 


& niſhment, and damages and expences. March 8. 17 37.” 


3 The Lords found, that n of Newton, pannel, time and 
1 place libelled, having beat or bruiſed Cornet Mungo Livingſton, purſuer, to 

the effuſion of his blood, or having beat him down to the ground, ſo that the 
« purſuer lay for ſome time ſpeechleſs, or his being art and part thereof, rele- 

« vant to infer an arbitrary puniſhment. November 25. 1728.“ 1 


4 « The Lords found, that the ſaids George and Walter Boſwells and John 
«. Wardrop, pannels, or either of them, their having any of the times and places 
4 libelled, beat and bruiſed the ſaid John Ferguſon, to the efiu/ion of his blood, 
© or contuſion of his body, or that they the pannels, or any of them, were ot 5 
4 and part thereof, relevant to infer an ra err Dee. 2 3. 1175 3. 


„ The Lords f find, "IR the ſaid John Wallace the pannel, ah. at he 9 
« time and place libelled, | beat and bruiſed James Young, tide- waiter at the port. 


of 


5 


AGAINST/ THE PERSON. g 


Abereromby, February 5. 1 5 5 and of Walter den Au- 
1 7. Ne e 
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F ARTHER till ; Us contain will he inflicted. in that Slight Aſſaults, 


Court, even on account of ſlighter acts of violence than any 
of theſe, and ſuch as ſavour more of contempt and indigni- 
ty, than of a purpoſe to harm the body, if in the whole 
circumſtances of the caſe; and between the parties concerned, 


(for in ſach queſtions all circumſtances muſt be weighed, 
and the rank of the parties is a conſideration which affects the 


degree of injury), they are a ſerious wrong, or ſuch as tends 
to provoke a high revenge. For an aſſault of this ſort, ac- 
companied with opprobrious expreſſions, Alexander Paterſon 

| was ſentenced to a months impriſonment, and to find ſure- 
ty to keep the peace. Relevancy was found againſt a She- 
riff-Clerk, for a ſtill leſs violent invaſion, but committed 
upon a woman of condition, and enforced with threatening 


if cogniſable by 
the Lords of Ju- 
ſticiary. | 


Mar. 1790. 


and unſeemly language: This was in the caſe of Catharine 


Sinclair Lady 5 N Sir e Dunbar and others, 
21 | in 


of Dundee, to the effuſion of his Blood, or that the ſaid J. W. having at the 
time foreſaid, compelled the ſaid J. V. with imprecations, to ſwear that he 
« ſhould not at the time ſeize, or cauſe to be ſeized, any goods, or he the pannel's 
« being art and part of either of the premiſes, relevant to infer an * 2. 

| . e — and expences. F 1 5 9. 1735. * 


| 14 The Land find, that WILD! Aide e pannel, at the time * | place 

_ * libelled, called Alexander Swinton, complainer, rogue, villan and raſcal, or - 

"0 gave him other like injurious name, and thereafter, on the ſame day or night, 

8 C the ſaid pannel having, in the trance or entry of Mrs Orrock's houſe, met with 
the complainer, did there renew his foreſaid injurious expreſſions, and did give 

the complainer a blow on the head, relevant to iber an 2 arbitrary puniſhment, 

* — and a hae | — 8. bot nal | 


3 


CHAP IX. 


Dec. 29. 1718. 
ya 9. 1719. 


| Provocation of 
Words; if a 
good Plea, 


in November 1714. Upon the whole, the only juſt ground : 
.of remitting a caſe, as more proper to be tried in an inferior 


OF OFFENCES 


court, may ſeem to be, that in the whole circumſtances of the 
charge, the expence of defending in the Court of Juſticiary, 
is higher than any fine or damages which could be levied 
from the pannel on conviction. In the caſe of William Ir- 
vine of Gribtown, who was proſecuted by Alexander and 
William Alves for ſundry acts of diſorder and violence, the 


Lords proceeded to the trial of one article, being a charge 


of beating, cutting, and blooding, and found that all the 
remaining charges were more fit to be proſecuted in other 


courts 2. Theſe were charges of perſonal ſtruggle and throw- 


ing to the ground, accompanied with ſcurrilous and threaten- 


ing words, but not with my beagle: or wound, or material bo- 


138 harm. 


8. Wirn reſpect to the Aube of provocation. Thus far | 
ſeems to be ſettled, that no verbal provocation, no words, 
how reproachful and contumelious ſoever, ſhall ju/tify a vio- 
lent invaſion or battery of the perſon. It is conſidered, 


that the firſt blow is the beginning of violence, and power- 
fully excites to inſtant retortion in the ſame ſort, whence 
the moſt fatal exceſſes may enſue ; and that ſociety would 


be 


1 « Found that part of the libel relevant againſt the faid William Campbell, 
% viz. That he threatened to bore the Lady Dun's ears, and cut her clothes 
from about her, and actually took her by the ſhoulders, and violently turned 
© her down ſtairs, to infer an arbitrary . — and TS, 
A Mn bong November 22. r $5 : 


2 © And as to the haill other 8 of the ſaid libel, the aid Lond find tho = 
© ſame more proper to be proſecuted, in the firſt inſtance, before other compe- 
tent courts; and therefore leaves the purſuers to proſecute their intereſts ariſing 
« therefrom, either for a civil or r criminal 9 compte the other Judges _— 
tent, as accords.” 


AGAINST THE PERSON. 


be full of diſorder and contention, if blows were to be ex- 
| 6uſed under the pretence of words, which neither are neceſ- 
ſarily hurtful, nor are capable of any preciſe meaſure or 
_ eſtimation as to their evil qualities. Whereas by command 


of temper thus far attained, (and it is the object of law to 


teach ſuch a controul of the paſſions), theſe unhappy con- 
| ſequences may be avoided, and things be left open to recon- 
cilement between the parties, at a ſeaſon of better temper, 
or on more ſerious reflection. The inſtances are accordingly 
very numerous in which this defence has been paſſed over 
without notice in the interlocutor of Court on the debate 1. 
And in the following, among other caſes, upon verdict find- 
ing verbal provocation proved, the pannel had judgment, ne- 
vertheleſs, for damages and fine. David Hume was decreed 
in L. 100 Sterling to the party, and ro merks to the pub- 


REAL 
- INJURIES. 
—y— —__— 


-Be- 2; and Robert Storie 3 (beſide a ſmall fine), in L. 40 of Dec. 19. 20. 22. 


damages and L. 45 of expences. | 
Vole; 5 H Dae 


1 It ſeems to a” * KY] in this way in übe caſes, among others; 
November 3. 17. 1712, Joſeph Skinner; George Douglas, January 1725; James 
| Hamilton, November 18. 1728; and Andrew I January 13. 17 5 8. 


2 The jury, March . 1737, % Find it proven, that David 3 the pane. 
nel, at the time and place libelled, did beat and abuſe, and drag down ſtairs, 
_ 4 Marjory Panton the purſuer, whereby her health was greatly impaired; as al- 
« fo, _ it proven, that the purſuer gave the pannel * and 8 lan- 


" 


3 * Find it proven, that the pannel, time and place libelled, received abuſi ve 
and opprobrious language from, and was threatened by the proſecutor ; and 
«4 findit alſo proven, that the pannel was guilty of an aſſault and battery on the 
A perſon of the proſecutor, to the effuſion of his blood, which might cauſe an in- 
1 flammation in his eye, and conſequently the loſs of it; but find, that proper: 
_ © care was not taken by the proſecutor for the preſervation of his eye.“ 
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CHAP. IX. 


— 


or OFFENCES 


Touch this rule bende to be grounded i in very expo 


— 
Provocation of Teaſons, I do not however mean to affirm, that the ſame 


Words; if a 
good Plea, 


meaſure of puniſhment ſhall always be applied to a wanton 
or malicious invaſion, and to one which is only made on 
provocation of foul and reproachful words, which may be 
ſuch, and uttered in ſuch fituations, that they are very hard 
to be born. On ſuch occaſions, it may be defirable, but is 


not always eaſy, to follow out the courſe of conduct which 


is recommended by a foreign lawyer, the learned Berli- 


chius. The beſt method, fays he, of retorting a verbal in- 


jury is thus. Let not the perſon attacked in this way open 
his mouth upon the ſpot at all, but wait till the provoker has 
finiſhed his addreſs, and thrown out againſt him all he has 
to ſay. Then let him ſtraight home, —fly tohis cloſet,— 


take pen in hand, and ſet down fairly in writing, whatever 
his rage ſuggeſts to him as fit for the occaſion. This done, 


he has to call a notary, and deliver him the compoſition, with 


orders to go into the perſonal preſence of the offender, and 
read it over to him, and take written note of his reply. 


The notary's buſineſs is to reduce the mutual /co/ding into the | 
form of a regular in/trument, which his employer ſhall lay - 
by, to be carefully kept among the archives of his 7, | 
as a vindication of his honour. : 
WHERE it happens that a ri has not REP been alle S 
to obſerve this prudent rule, but has taken the more obvious, 
though irregular and blameable method, of immediate and 
perſonal correction; the law, though it cannot entirely 
_ pardon his wrong, will however, within proper bounds, have 


confideration of this excuſe, and mitigate the ſentence; 


eſpecially if the reproof is not exceſſive, but in proportion ; 


to the inſult, and if the 0 is for damages to the pri- 
ee e eee 


AGAINS T THE PERSON. "+ 0 


5 vate party, who has in a manner courted the 1 injury of WEE ITY INJURIES. 
he complains. The interlocutor i 1s to that effect in the noted euere 
caſe of Alexander Lockhart in June 1746. For there the Maclaurin, 
1 MO . | .* 73 | N « | | | No. 51. 
defence is laid on the provocation of abuſive and re- June 16, & 23. 
3 proachful language received from the proſecutor; which, 


F to the effect of aloe 4 IRE is en to be 
proved. 
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Iris implied; in whas has bern faid, that the Jefoncs of Retortion of 
provocation by real injuries ſuffered in the perſon, is ſubject 2 _ = 
to a different conſtruction, and may not only mitigate the 
| ſentence, but elide the libel, and amount to an entire ju[{- 
tification of the violence. I may here appeal (if there 
is any need of | quoting precedents in confirmation of a 
rule which is ſo obviouſly neceſſary), to the interlocutors of 
relevancy in the following caſes; John Murray, Auguſt 
12. 1703; Forbes of Barns, November 15. 1703; James 
Campbell, January 2. 17103 John Higgins, July 1. 17233 

5 Caen and Buntine, December 26. 1727 ; Dundas of 
ih Hao ne [cre Galllecaty 
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1 % Find the libel relevant to infor the pains of law ; but for alleviating there- 

" of, allow the pannel to prove all facts aud circumſtances that happened the day 

| 4 that the criminal facts libelled are charged to have been committed; as alſo, the 

declaration of the pur ſuer ſome days before, that he would continue his reſi- 

_ * dence in. the Plewlands, purpoſely to catch an opportunity of picking a quarrel 

with the pannel, and to be a thorn in his fide, or words to chat en 
The interlocutor i is not correctly 885 by Maclaurin. 
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3 The Lords found, that 120 cite pannels, or either of them, at the time 

and place libelied, with others in company with them, having with ſtroaks 
beat down to the ground the ſaids John Campbell and John Ewing, or either 
2 of them, to the danger of their lives or effuſion. of their blood, or that they the 
« pannels, or either of them, were art and: part thereof, relevant to infer an ar- 
_ © bitrary puniſhment ; but for eliding thereof, ſuſtained this defence relevant, viz. 
That the ſaid ſtricking and beating of Campbell and Ewing awas occaſioned: 

by the ſaids Campbell and Ewing their being the firſt aggreſſors, and previouſly 
beating and giving blows to the pannels. December 26. 1927.” 
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CHAP. IX. 
— 
June 18. and 
July 17. 1722. 


Dec. 4. 1738. 


Feb. 26. 1739. 


ed, and the original proſecutor condemned i in coſts 2, 


OF OFFENCES 


Caſtlecary and others, March 3. I735 x ; Thomas Anderſon 
and others, November 8. 1725. On che ſame principle, in 
the caſe of Captain Robert Seton, the jury having “ found 


it proven that Captain Robert Seton pannel, beat Captain 


© Walter Hamilton of Weſtport purſuer, and alſo found it 
0 proven, that the ſaid Captain Walter Hamilton beat Cap. 
e tain Robert Seton firſt ;*” the Court ſtraightway aſſvilzied 
the pannel. I ſhall eng one other apt illuſtration; 
the proceſs of ſuſpenſion, purſued by John and William 


Macindaſſanach, of a ſentence of the Bailies of Inverneſs. - 


The Court in this caſe © allowed a proof as to this reaſon of 


© ſuſpenſion, that he offered to prove in Court, that Angus 


„% Macintoſh purſuer was the firſt aggreſſor, by beating and 
“ kicking John Macindaſſanach, and that the ſaid defence 


'« was offered in Court by the procurator for the ſuſpenders, 


“ which was refuſed to be ſuſtained, or to be marked in the 


„ minutes.” A proof was taken in terms of this interlocu- 


tor; at adviſing which the defence was found to be proved, 
the ſentence of the Bailies declared iniquitous and ſuſpend- 


1 % The jury found it proven, that Captain Charles Campbell, Thomas For- 
« reſter of Denovan, John Campbell, comptroller of cuſtoms at Alloa, and James 
« Graham of Kilmonan, purſuers, were all ſeverely wounded; but that the be- 
4« haviour of John Don, alſo purſuer, and ſome others of the complainers, i inva- 
« ding the guard before theſe wound » were hes proven.” March II. 1735 
The * aſſoilzied the pannels. „ 


2 July 23. 1744, in the cal of Macculloch, Wilſon, and others, ab/olvitor 
followed on this verdict, Find that James Wilſon and John Rorieſon, King's 
« boatmen, did beat and wound Ewan Macneal, late mariner in Ramſay, Kc. 
« to the effuſion of his blood; but find — N e = the mo "Ls 
6 [ to the ſaid pannels . | 


AGAINST THE PERSON. 


Iris e to be bderſtood, that in deciding on pleas 
4 this ſort, the Judge will not inſiſt on an exact meaſure 
and proportion of injury and retaliation, but rather be diſ- 
poſed to ſuſtain the defence, unleſs the pannel has been 
tranſported to acts of cruelty or great exceſs. Which is the 
juſt and proper rule; not only becauſe allowance muſt be 
had of the heat of blood on ſuch occaſions, when there 
is no time for reflection, but alſo becauſe the retaliation is 
intended as well to deter from any proſecution of the aſſault, 
as to puniſh for the violence already ſuſtained ; and this effect 
it can only have, if it carry evidence both of reſentment 


and reſolution. But if the due meaſure be exceeded, as by 


continuing to beat the aggreſſor after he has been diſabled, 


61 


REAL 
INJURIES. 
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Of the due Mea- 
ſure of Retalia- 


tion. 


or has ſubmitted, or by ſeeking a powerful or mortal weapon 


to be uſed againſt a weaker, or in general by puſhing the 
advantage of ſtrength, or other advantage, to the utmoſt; 
here the defence degenerates into an aggreſſion, and 


the ſufferer, though he was provoker of the quarrel, ſhall ne- 


vertheleſs have his claim of /olatium for the wrong. The 
interlocutor proceeds on this principle, in the caſe of Fran- 
_ cis Charteris *, and in that of Adamſon and Ogilvy 2. In 
1 « The Lords find the libel againſt Captain Charteris relevant in theſe terms, 
« viz. That he beat the purſuer on head and ſhoulders with the ſhaft or big end 
l of a horſe-whip, or that he dragged her along the ſtreets by the hair of the 
bead, or that he gave her a deep cut on the head with a ſword, relevant to in- 
fer an arbitrary puniſhment ; and find the defence proponed for Captain Char- 
* teris, viz. That he was coming from his country-houſe about eleven or twelve 
of clock at night, and at that time he met the purſuer coming out of a tavern 
in the Canongate, and that ſhe attacked him with opprobrious language, and 
« gave him a box on the ear, and laid hold on his gravat, and offered to lay 
© hands on his ſword, ſwearing that ſhe would flick him, relevant to elide the li- 
vel, except as to the wounding ber with the ſword. Aug. 4. 1707.” \ ³ 


2 © The Ls find the ſaid pannels, or either of them, their having, time and 
0 2 libelled, uy, bruiſed, or wounded the * or either of them, or 
„ their 


Aug. 4. 1707. 
Aug. 8. 1732. 


- 
8 . £5 FEY has 2 2 wh TS K BETA 8 


- 
8 = IS 
8 8 


PR 2 ——_— 
** Say % — 
” 9 n: mY 
* We 8 TR 
ES 2 8 . 


ie 
Et cons 


ns + — W% 


g 
; 
4 3 
[ ; 
1 
7 
} y 
1 
' 
” { : 
' 
i 
Pi 
55 £ 
Wo 2 
55 . 
&} 
1 
i 
1 
we” 
4 
7 4 
q 4 
| = 
1 
3 
== 
1 
| N 
= 
* 2 * 
Ay "= 
1 pt 
x5 © 
= 
8 
14 + 
4.8 
33 
1 
hy r 
a . 
"1 
2 
we 
. y 
#1 i 
„ 
W 
N "7 
1 F; 
1 ; 
1 8 
_ 
on kf 
F 1 
5 ; 
* 3 
i . 
1 
1 
Wo 
11 
1 
_ 
- == 
fl 
= - 
bs 
_ 
1 
"= i :; 
we” 
11 1 
ue N * 
=. 
a4 
7 — 
1 
= 
+ M8 
_. 
4 Ei 4 * 
nl 
30 1 
WM 
- 42S 
2 
e 
"2 
bt 
a 
F 
”-_— 
"74 
4 
1 


” 


3 


YE 


BR 
CID 
— ee _ 


ä 
3 


— K 
= = pe — * PR 2 4 * * 2 * 2 * . 
_ n A _ — > toy > 7 ©. nds 3 ns — a IT : * 2 — 2 — WY Oy 3 
— — om II — . 8 — — W * ＋ 12n — . ER IL owes . "TS <5 ; K 8 
— X "2299" Eq l 3 r — By e  E OPR. on Kr CS. IM, r 
12 7 ” * . 3 2 . Nen o 99 SY 2 © r " . SEA « — — 
YE nn n Ne 3 8 5 <4 | BE - E pe ws — ST 4 , 
e Ver 2 . — > ; . 
\ " * 
1 1 4 f 


r 


n 


— 


— 2 © <> 
28 - — W 


r 


5 n 
* 5 +5 
r 


62 


CHAP. IX. 


Dec. 11. & 19. 


Provocation 


muſt be recent. 


OF OFFENCES 


like manner, Alexander ron, was fined, acai. : 
ing a verdi& which found in his favour, ©* That the pannel 
had met with ſome. provocation, he being thruſt out of 


„ the room, and ſeen on the ground by all the witneſſes,” 


But he had taken ſevere revenge by ſtriking. on the head, 
and thruſting 1 in the mou and oe, With Aa ſtaff hed with 
iron. 
Ir would be eaſy to lengthen this 11 add, Gr of 
the foreign doctors have, not failed to enlarge on it), by 
feigning caſes of mutual and ſucceſſive faults of the two 
parties in a continued fray, and attempting to weigh their 
exceſſes againſt each other. But truly this is an unprofitable 


diſcuſſion. The general rule being once announced, that the 


perſon invaded muſt keep within the bounds of an allowable 
reſentment; to apply this to any caſe which may happen 


is matter of common ſenſe, in which little aid will be deri- 


ved from any thing that books can teach upon the ſubject. 


Ir will, however, be proper to add a word or two con- 
cerning one circumſtance more, which, equally as that 
which laſt we conſidered, invalidates the defence of pro- 


vocation; and this is, if the provocation be not recent. 
For, if the law in any caſe allows retaliation, it is ſtill 


with 


their being art and part thereof, rele vant to infer an arbitrary puniſhment; 
but fer eliding the ſame, in fo far as concerns the injury done to George 
„Home, find it relevant that the ſaid George Home had a drawn cutlace in his 
« hand, and therewith offered to ftrick the ſaid pannels, or either of them, be- 
« fore the beating and bruifing as aforeſaid; but for eliding the foreſaid agfence, 
« ſaſtained it relevant that the pannels, or either of them, did wound the com- 
« plainer with the cutlact they had taken from him, after he was beat down, or 
beat and bruiſed him to exceſs, in manner libelled. Auguſt 15. 1732 


1 Vius, Pars 1. Quæſt. 31. No. 10. 


AGAINST THE PERSON. 


Vith reluctance, and out of neceflary compaſſion only for the 


frailty of human nature, which is apt to be ſurpriſed and 


overborn by the heat'of blood, upon ſudden injury to the 


perſon. In no caſe, therefore, will it pardon an aſſault which 


is only made ex intervallo, after lapſe of a ſufficient time for 


| reaſon to reſume her ſeat. For ſuch a deed does not ſavour of 
paſſion, nor of human infirmity, but of enmity and revenge, 
treaſured up and increaſed by the concealment ; a diſpoſi- 
tion, which inſtead of excufing, the Judge will fentarise and 
5 reprove, as ſubverſive of all the principles by which man- 
1 in a ſtate of ſocial union are connected. 


TEIS anxiety cannot indeed be carried ſo far, as abſolute- | 


| ly, and in every inſtance, to exclude all regard to any 
thing which has paſted before the time of the aſſault. There 
is a certain latitude in the conſtruction even of the term 
ex incontinenti*, ſuch as will admit it to alleviate, if up- 


on the whole clrcumMinices of the fituation, the pannel is 


in excuſable heat of blood when he invades, though the 


provocation be not received at that hour, and upon the ſpot. 


2 Accordingly, to extenuate the guilt of an aſſault made in 
the evening, Mr Lockhart was allowed to prove provocation 
received from the proſecutor in the morning of the ſame 
day 2; this being the firſt occaſion of their meeting after 


1 6 Di incontinenti non 8 an momento temporis eſt intelligenda, ſed | 
4 cum aliquo ſpatio temporis accipienda ; quod neque maximum neque minimum 
5 * ſit, et quod magis intellectu percipi quam e exprimi pollt.” Carpſo- 


2 In Maclaurin's report of this caſe, the ASS is ſtated as Wade upon the 6th 
of May, and the provocation as received upon the 4th. But this is a miſtake. 
| The provocation and the aſſault are ſtated in the libel and informations, as on the 
morning and evening of the 4th of May. And the interlocutor limits the proof, 

| W one . to what N on the day df the aſſault. | 
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OF OFFENCES 


the inſult in the morning ; at which time the pannel was re- 
ſtrained from reſenting, by the preſence of his wife and daugh. 
ter. But farther than has now been ſaid, no plea of this kind 


can well be carried in favour of the aſſailant. As indeed, if 


admitted with a greater latitude in point of time, the defence 


at bottom would reſolve into that of enmity or grudge be- 


July 30. 1744+ 


Mar. 1 790. | 


tween the parties; which is no excuſe for a deliberate i injury 
and breach of the peace, and for this, if for no other reaſon, 


cannot be ſuſtained, that the proof and hiſtory of ſuch feuds 
would ſwell out of all manageable bounds, and in moſt inſtan- 


ces would only iſſue in eſtabliſhing the mutual intemperance 
of the parties. In the caſe already mentioned, of Hume and 


Juſtice, an attempt was made to introduce ſuch a proof into 
the trial ; but without ſucceſs. Juſtice had .pleaded, that 


from the 26th to the 28th of December, the day of the aſ- 
fault, the proſecutor, Simpſon, had been uſing means to do 


him perſonal harm, and for decoying him into a ſituation of 


danger, where he might ſafely be abuſed: He farther ſet forth 
a long train of provocation, by advances made on the part of 


: Simpſon to his wife, falſe ſtories carried to her to breed jea- 
louſy and diſquiet between them, and other the like unneigh- 
- bourly proceedings. Now, the interlocutor limited the proof 


to thoſe things which happened on the two days preceding the 
aſſault *, and which tended to raiſe ſuſpicion of ſome undue _ 
purpoſe on the proſecutor's part. The like defence, plead- 


ed for Alexander Paterſon, was * unſucceſsful. This 


pannel 


2 July 30. 1944, © Find the libel relevant to infer the pains of law, damages 
« and expences; but for alleviating thereof, allow the pannels to prove the facts 
« and circumſtances alleged by them to have happened on the 26th. December 
4 laſt, and thereafter until the time that the — _— 18 charged to have been 
« committed. " | 


AGAINST THE PERSON. 


pannel alleged 4 feries of provocation by perſonal riadlbnidlh 


to himſelf, and to a woman who was under his protection; 


by partial and oppreſſive proceedings at law, and by ſuch im- 
putations in the courſe of theſe as were highly injurious to 


his fame. But theſe allegations the Court found © not re- 


„ levant either to alleviate or exculpate.”” In the caſe of 
Mr Lockhart, the like detail was given of ill-tempered and 
malicious conduct continued by the profecutor for a courſe 
of time : But here alſo the proof was confined to thoſe things 
which happened on the day of the aſſault, and to the pro- 
ſecutor's previous declaration of his purpoſe to moleſt and 
f harraſs the pannel . 2 


9. Tun ways of excluding proceſs for rely] injury are ha 
to be two; by remiſſion, and by preſcription; which laſt may 
be conſidered as a remiſſion implied from the filence of the 
party leſed. But though it may ſeem likely, that theſe equi- 
table doctrines ſhall be received as part of our law; yet TI 


1 55 have found no inſtance of the application of them in prac- 
tice, from which to ſtate either the particular period of taci- 


turnity that ſhall be held to be ſufficient, or the mode and form 
of the remiſſion, whether it muſt be in writing, or may alſo 
be made in words, if ſerious and explicit. As to the latter ar- 

ticle, a different decifion may probably be given, according 
to the degree and atrocity of the wrong. Thoſe which con- 


Vor. II. ST” Eo ſiſt 


* 


I Jute 23. 1746, 10 Find hs libel nde to infer the pains of law; but for | 
« alleviating thereof, allow the pannel to prove all facts and circumſtances that 


© happened the day that the criminal facts libelled are charged to have been com- 


* mitted ; as alſs, the declaration of the purſuer ſome days before, that he would 
continue his refidence in the Plewlands, purpoſely to catch an opportunity of 
« picking a * with the — and to be a thorn 3 in his fide, or words ts 
_ that purpoſe, . N / 
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CHAP. IX. 


Limitation of 
Proceſs for real 
Injury. 


ſiſt in mere contumely or inſult, may the more eaſily be abo- 
liſhed ; perhaps by formal aſking and receiving of pardon, 
in preſence of the, common friends. of the parties. But in re- 

gard to ſuch whereby any great diſtreſs or damage has been 

ſuſtained, it may be more doubtful. whether any thing leſs 
than a written diſcharge or a bargain implemented on one 
fide, is ſufficient to extinguiſh. the right of proſecution for 
them ; ſeeing the claim is of as much importance as many 
otfiers, which require that mode of acquittance. This, at 
any rate, is ſettled, that remiſſion of any the more atrocious 
injuries is not to be inferred from the meeting of the par- 


ties at table, their familiar converſation, or occaſional ſo- 


ciety, or other the like appearances of reconciliation. Theſe 
may be very fallacious, and at moſt only go. to ſhew that 
there was once a diſpoſition or purpoſe to forgive ; a pur- 
poſe, which until it be carried into effect in ſome more de- 
finite and buſineſs-like form, the party injured may alter at 

his pleaſure. The whole defences were repelled in the fol- 
lowing caſes, notwithſtanding the pannel's allegation of 
friendly and convivial meetings with the proſecutor, of pro- 

feſſions tendiffy towards reconcilement, and even, in one in- 
ſtance, of good offices done the pannel in a ſituation of 


diſtreſs; the caſe of James Campbell, January 8. 1722 ff 


Douglas of Broughton, January 1725; and Baillie and Tor- 
rence, March 8. 1726. i To 1 


Ix the ſecond of theſe caſes, after debate upon the point, 
action was ſuſtained at the diſtance of more than a year from 


the time of the aſſault. A year, by the Roman law, appears 


to have been the limited period of the Prætorian and civil 


action, in which the party ſued upon any, either verbal or 


real injury, ad id quanti quiſque injuriam eftimaverit - But it 


does 


AGAINST TRE PER S ON. 


does not appear that the ſame Umitation applied to the pro- 
per criminal action, laid for real injuries, upon the Lex Cor- 
nelia. With us, of Scotland, a diſtinction may perhaps 
be obſerved i in this reſpect, between the greater and leſſer 
injuries, and even between the action of the private party, 
and that of the Lord Advocate; of whom it will be preſu- 
med, that he proſecutes as ſoon as his information enables 
him, and circumſtances make it proper. It is certain, 
that within the period, (when it ſhall be ſettled), which 


REAL |” 
INJURIES. | 


n 


1 allowed that officer to proſecute for ſuch violations of 


the public peace, his right is independent of even the moſt 
expreſs remiſſion by the party leſed, and much more of any 
implied forgiveneſs cr dereliction. Judgment was given 
to that effect, in the caſe of bene Beavers in F eb. "PAS 


Bivviig I leave this diſcourſe concerning wy” on or af 
faul, it may be fit to mention, that beſide theſe, and ſundry 
_ Other appellations, under which a real injury may properly 
be charged, there is one more, not quite ſo ſuitable, that of 
oppreſſion, which, by the older ſtyle, was often introdu- 
ced into the libel. The juſt application of this term is in 
dittay againſt magiſtrates, officers of the law, or other 
perſons in ſituations of authority, for the abuſe and per- 
verſion of their office, or in the caſe of private perſons, for 
vexatious and violent proceedings under the form and colour 
of law. But inſtead of being confined to theſe, its proper 
objects, it had in practice come to be applied to a great va- 
riety of other caſes, as among private individuals, where 
there was no pretence of any bond of dependence or ſubjec- 
tion. And in particular this often happened in caſes of per- 
ſonal violence or r beating 3 ; witneſs the libel againſt Duff of 
I 2 | Braco, 


Of the 6 
of Oppreſſion, a 
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CHAP. IX. 


Braco, Auguſt 6. 17093 againſt Donald e üs | 


OF OFFENCES: 


ry IT. 1712; againſt John Douglas, January 11. 175 5; ; againſt 


Walter Hamilton, June 18, 1722. 
AGAIN ; it was not unuſual, that between lies Shs : 


had quarrelled, a number of petty wrongs and moleſtations, 


Dec. 29. 1718. 


Nov. 18. 771). 


as well with reſpect to property as perſon, and each in itſelf 
very inconſiderable, were gathered into one libel, and in- 


ſiſted on as /eparatim relevant, or, at leaſt, © taken jointly, as 


relevant to infer the generick crime of oppreſtion.?? The 


charge in the caſe of Irvine of Gribtown, ſeems, in a great 


meaſure, to have been of this deſcription. But indeed, 


there was hardly any thing of a nature ſo remote from the 
proper colour of this charge, as not occaſionally to be made 
the ſubject of it. A controverſy about the poinding of 
ſheep, (as in the caſe of Campbell of Succoth, June 30. 1712); 


or about the raiſing of turf in a muir, or peats in a moſs, (as 


in the mutual libels between Stuart of Caſtlehill and Leſly 
of Bardonſide) ; ; this, or any the like patrimonial debate, 
which had given riſe to a brawl or diſorder, was ee to 
be a juſt ground of libel for oppreſion. _ . 
Ix many inſtances, the charge was, however, "WEE = 
relevant ; and ſometimes. the courſe was, that the proceſs 


was ſiſted till deciſion of the fundamental point of civil right. 


It is a mark of the better temper, and improved manners of 
later times, that the uſe of this high term, and indeed the 
faſhion of criminal proceſs upon fuch captious grounds, ſeems 


to have entirely paſſed r. 


AGAINST THE PERSON. 


1 HERE elo my inquiry concerning offences againſt the CHAP. IX. 


perſon. It is true, that the crime of wrongous impriſon- © 
2 alſo may be conſidered as belonging to the ſame claſs; 


but the moſt important part of the doctrine on that head, is 
ſo interwoven with the law reſpecting the proſecution and trial 


of crimes, that I judge it better to reſerve the whole, as an 
article to be conſidered, (if I ſhall find leiſure for ſuch an 
undertaking), under that diviſion of the ſubject. 


CHAP- 


- 


— A 


— . 5 
= 2.5 4 n 
2 IIS) Went bY 
— 


2 


k 
2 
1 
o 
* 
#8 
0 * 
1 
3 
1 
2 
| *%s 
i 2 
i "0 
: 
5 2 
—_— 

. 1 
45 by 
9 
1 

1 j 
OF 
4+ RB 
bo : 
4:49 
* 3 
i 
- bers 
1 
1:51:38 
„ 
43s 
1 
1.8 : 7 
9 4 
15 
,* 
pot. 
= 
Ho 
* I 
8 
tia 
p 1 
11 
( 
0 13 2E 
: 
| 'Y 
4% 7 * 
— 47 * 
1 
1 
4 ; 
* 
— 
[i 
5 
9 
7 
bk 2 
"1+ 
_—_ 
5 8 
dr 
5 
1 
3 


2. 
S SONY 
—— . —— rr PT 
P — 
* ** 8 


7⁰ whe OF OFFENCES: 


g . +0 CA PT ER X. 


or OFFENCES AGAINST REPUTATION: 


* CHAP. X. Hav now ſaid as much as I chink neceſſary, concerning 
| [ Verbel injuries, the different kinds and degrees of real injury. The 
4 if actionable in Other claſs of injuries, which are named Verbal, (by reaſon of 
"A the Juſticiary. the forms of ſ eaking and writing, in which they are commit- 
4 ted), though in ſome inſtances more diſtreſſing than violence 
1 inflicted on the perſon, and for the moſt part far more deſti- 
LL tute of excuſe on the part of the offender, have however, in 
* compariſon of the former, very ſeldom been proſecuted in the 
iI Criminal Court. The reaſon may be, that they are ſo various 
L in kind and degree; and that there is another Court, that of 
| 4 the Commiſſaries, in which the reparation, ordinarily the moſt _ 
'1 ſuitable to this ſort of injury; and the moſt acceptable to the 
4 par y injured, reparation by fine, palinode, and damages, can 
* with leſs expence and trouble be obtained. For the ſame rea- 
Nj ſon, and to hinder individuals from moleſting each other up- 
= on trivial occaſions, it has juſtly been held that the Lords of 
Ss | | ]uoſticiary have a diſcretionary power, of conſidering with re- 
= ſpect to any caſe of this ſort which is brought before them, 
4 * whether it be of that i * * e the interpo- 
14 | ſition 
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AGAI NST REPUTATION. 


: ſition of their 3 or be more fit for the cogniſance of 
the Commiſſaries or other Judges. Mackenzie, in treat- 
ing of verbal injury, by which he underſtands ſpoken in- 
5 jury, has even ſaid, chat the Court of Juſticiary will not in 
any caſe ſuſtain action for it, when committed againſt a 
private perſon; ; and he mentions. a deciſion to that effect, 
(though without a date), which was given upon libel at in- 
| ſtance of a miniſter againſt one who had accuſed him of 
perjury. . The caſe alluded to is probably that af Andrew 


Straiton againſt David Doig, of the 17th February 16733 


but inſtead of authoriſing the inference which that author 
has made from it, the deciſion ſeems rather to be an argu- 


ment for that diſcretionary power of the Court to which 


| I have alluded, It is in theſe words: © The Lords fand, 
© that this cauſe is not of that nature {hat it needs to be diſcuſſed 
before this Supreme Court, and therefore deſerts the diet, 
and leaves the purſuer to purſue before the inferior judge 


0 * competent.” Neyertheleſs, the rule delivered by Mac- 


5 kenzie is certainly that which their Lordſhips will in ge- 
neral, and for the reaſons above mentioned, be diſpoſed 
to follow, with reſpect to a ſpoken, or even a written injury, 
directed againſt a perſon in his private capacity only. 
Accokbix d to the information which is to be got on this 

hand from the records, the caſes of ſlander, whether written 
or ſpoken, which ſhall clearly be held relevant, and fit for 
the cogniſance of the Supreme Court, are chiefly of the 
following deſcriptions; though I do not mean to affirm 
that n practice ſhall make no addition to them. 


„ an undoubted point of dittay, and 1 hall be treated 
more at large in another place, as an offence againſt the 
2 of * to defame, oy. as it is termed i in. our an- 
cient 

L B. 1. Tit. 30. Ne. 4: 
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72 =p Lon. OFFENCES 


CHAP, X. 8 laws, ts murmur, any Magiſtrate or Judge I charging 

333 im, whether in words or writing, with corruption, par- 
tiality, oppreſſion, or failure of duty in his ſtation. For this 
is an offence, not more intereſting to the perſon ſlandered, 
than to the public, who have the deepeſt concern in main- 
taining the opinion of his * and Fee adminiſtra- 
tion of his office. F i . 


* 


rr 2. Anor nrx audbübted inſtance i is the a proſecu- a 
Luit for a Crime. tion of a crime; an injury whereof the redreſs is naturally 
ſought from that tribunal in which the prejudice was attempt- 
ed to be done the complainer, and which indeed is in ſome = 
meaſure itſelf inſulted in the purpoſe to impoſe on its juſtice 
and diſcernment ; as well as that the wrong in ſuch a caſe is 
not a pure ſlander, or injury to fame, but alſo in ſome ſenſe a 
real injury, as tending to endanger the accuſed'in law, and 
to put him in fear of the iſſue. There are, accordingly, 
in the books of adjournal, ſeveral inſtances of libel of recri- 
mination, raiſed by a pannel againſt his proſecutor for ca- 
lumny and defamation ; though few of them ſeem to have 
been ſo well grounded in the circumſtances of the firſt pro- 
ſecution, on which depends the relevancy of theſe counter li- 
bels, as to be followed with, or to be entitled to ſucceſs. None 
of them are, however, diſmiſſed as incompetent, but as irre- 
levant only. Such was the judgment on the libel of recri- 
mination, at inſtance. of Sir William Gordon againſt Lu- 
Feb. 9. 1713. dovick Gordon r; on that at inſtance of James Sands and 


9 others, againſt Catharine Brown, cee by a charge of 
| $58 reſet I» 
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bn February 9.1713. „Find the aer part of the m ee e. | 
4 vick's raiſing of calumnious * * Sir „Nee, not e, 42 5 
46 Abel i in this inſtance.” | 


AGAINST REPU TAT TON. 


gymen, before the Juſtices' of the Peace for Orkney; and 
on that at inſtance of Francis Charteris againſt Andrew 
Johnſton, December 23. 1 706 1. One inſtance, however, 
there is of conviction on ſuch a ground, in the proceedings 
between Briſbane of Selvilands on the one part, and Houſton 
of Tohnſton, and Walkinſhaw junior of that Ilk, on the 
other; whom Briſbane, ſomewhat raſhly, had proſecuted 


for houſe-breaking and Stouthrief. Theſe pannels called 
Briſbane in a counter action, for the malicious defama- 


tion of his Majeſty's lieges; and this the Court“ found re- 
« levant to infer an arbitrary puniſhment, in caſe the pur- 

« ſuer Selviland ſuccumb in the probation of his libel.” 
Both libels were ſent to one aſſize; and the iſſue was, that 
a clear alibi being proved on the part of Houſton and Walkin- 

ſhaw, they were aſſdilzied from Briſbane's charge, and had 
decree ee 5 for 50 e of THI and fine. 


218 A THIRD dm of dittay, 1d ber allied to the laft,i is 
the calumnious information of a crime, or the induſtriouſly pro- 


reſet of theft, which ſhe had brought againſt certain cler- 


Bo 


_ VERBAL. 
INJURIES. 


Aug. 1. J. 8. 
1704. | 


8 In- 
formation of 2 
Crime. | 


_ pagating againſt any one, in either a ſpoken or written form, 


the falſe charge of a particular criminal act. In itſelf, this is 
a far more ſerious and prejudicial ſort of ſlander than the uſing 
of reproachful, but looſe and general appellations, ſuch as 
thief, adulterer, and the like, which ſeems to be a fitter ſub- 
- jeck of Nee in the Civil Court; if even chere ſuch abuſe 
Vox. II. 5 * 4 i RR 


1 $M The Locks ——__ che bail Mn and 483 werke for the fd 

Captain Francis Charteris, and the haill grounds of recrimination.“ 

In che caſe of Duff of Braco againſt James Gordon, this interlocutor was given, 
November 17. 1707. Find the principal libel not relevant, and therefore aſ- 
„ ſoilzie Braco; and in regard the n in the een wem eee | 

IP * therefore affoilzie Gordon.” | | 
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CHAP. X. 


July 17. and | 
Aug. I. 1710. 


Feb. 3. June 12. 


26. 27. and 
July 3. 1710. 


5 injury (as he pretended to conſider it), Kennedy compoſed a 


is to be ſuſtained as a ground of action, when thrown out 


her paramour), and was found relevant to infer an arbi- 


made preſentment of Kennedy, to be tried on the Juſtice 


Judge, he had printed and induſtriouſly diſperſed, along with : 


- 


OF OFFENCES 


paſſionately, and without alluſion to any ſpecial occurrence. 
But on the former and more intereſting ground, there is 
an inſtance of criminal purſuit ſuſtained: 1 allude to the 
proſecution at inſtance of Sir Alexander Rigby againſt 
Mary Hamilton, Charles Iſaackſon and others; | againit 
her, for accuſing him in a written declaration, and againſt | 
the others, for corrupting her to accuſe him of adulte- 
ry, (he being a married man), and as the father of her 


baſtard child. The libel: bore a charge of defamation and 


prevarication, (for at firſt ſhe had fixed on Iſaackſon 3 . 


trary puniſhment 2; but the action was not proſecuted to 
an iſſue, There is another precedent to the ſame pur- 
poſe, in the mutual actions between Ferguſon of Auchin- 
blaine Sheriff-depute of Ayrſhire, and Kennedy of Dalar- 
roch, an heritor in that county. Ferguſon, as Sheriff, had 


Aire, for ſtellionate and oppreſſion. In retaliation of this 


falſe indictment againſt the Sheriff, bearing charge of oppreſ- 
ſion, per jury, adultery, Sabbath-breaking, and forgery; and 
this dittay, which never was meant to be brought before any 


* 


I 3 1. 1510. « The 3 found i Mary HR zo ſhes having, EE 
K in the pangs of child. birth, and before the kirk. ſeſſion of Edinburgh or Canon- ; 
gate, declared that Mr Iſaackſon was the father of her child; and afterwards, | 
for money or other reward, retracting the ſaid declaration, and giving out Sir 
Alexander Rigby, A e to be the father, relevant. ro infer” an . 55 
niſhment.“ 5 
The major propoſition of the libel 3 among lotties crimes, * the wilful 2 
« and malicious ſlandering, and detracting from the ae, e's: n, — * | 
1 — of any of her Majeſty's need FT: 


A 8 AI Ns T RE PU TAT ION. 


©: pretended. nber by Kennedy to the charge. For this, 


equally malicious and indecent calumny, which was a falſe ©: 
and public accuſation of high crimes, in a ſhape as if depend- 
ing in a Court of Juſtice, ' Ferguſon purſued Kennedy; as 
| Kennedy on the other hand purſued Ferguſon, on account of 
his alleged calumnious preſentment. In truth Kennedy had 


. 
VERBAL. 
INJURIES. 


— 3 
6s << 


June 12. 1710. . 


taken the benefit of an act of indemnity, to avoid trial of 


the very charges contained in the preſentment ; and his li- 
bel in conſequence was found irrelevant. The other was 
ſuſtained to infer an arbitrary puniſhment and damages. 
And Kennedy, being convicted, had ſentence to pay a fine of 


I. 1000 Scots, and to apppear and acknowledge his fault, firſt 
before the Lords of Juſticiary, and afterwards to Ferguſon, | 


firing? in de in his own N 


. Tun Malie of che offender i in this znftiaes was evidenr'] in 
the whole circumſtances of the ſtory. And in general 


the criminal proſecution is herein diſtinguiſhed from the 


civil action for damages, that the animus injuriandi, or ſpe- 

cial malice of the deed muſt be ſhown, to warrant the in- 
flicting of a puniſhment ; whereas mere petulance or indiſ- 
cretion may be the juſt ground of decree for reparation in the 


Other, though the parties be not even known to each other, 


if the things ſaid are in themſelves of an injurious tendency 
with reſpect to the purſuer. It was for a defect in this qua- 
lity, that judgment was given diſmiſſing the libel at inſtance 
of Andrew Huſband againſt John Ruſſell *; the ground 


| of the W of eee being only e that Ruſſell had 
3 | 5 informed 


1 March 16. 7% 14. « The Lords found, that the pannel's ning out a war- 

_ © rant to apprehend the purſuer, upon an information ſigned by the ſaid pannel, 

for the crimes-therein objeQed againſt the purſuer, and the pannel's not having 

yet inſiſted therein, and no other circumſtances being libelled to infer calumny, 
A 18 not ſufficient to infer the ſame ; and therefore, found the libel not relevant.” 


Calumnious In. 
formation of a 


Mar. 9. 1714. 


CHAP. X. 


may impoſe on the Judge, and even that the Judge may be 
in league with the informer, to do injuſtice; which indeed 
was the allegation, (but found to be groundleſs), in this very 


Slander 3 : 
with Violence 


- without ſome cauſe of ancien, nor induſtriouſly publiſh- 


* ſuſtained her complaint, ſhe cannot be accuſed of a calum- 
ny.“ But this judgment, though it was probably right in 
the particular inſtance, is ſcarcely to be received as a rule for 


OF. OFFENCES 


informed againſt, and got warrant to apprehend Huſband, 
on ſuſpicion of having ſet fire to his barn-yard; but which 
warrant was not executed; neither was the charge made 


ed to the world. In the action purſued. by James Sands 
and John Keith againſt Catharine Brown, for a calumnious 
charge of the reſet of a ſtolen ewe, by her exhibited to the 
Juſtices of the Peace for Orkney, and on which ſhe had 
been ſucceſsful in obtaining a decree, the Court, on the iſt 25 
Auguſt 1712, found, That the Juſtices of Peace having 


future caſes of the kind; ſince it is poſſible that the informer 


caſe, where the Juſtices, as well as Catharine Brown, were | 
indicted for anne and ene L, - 


FR TRE We 0 other fe in aich 1 find ah libel has 
been ſuſtained for injurious words thrown out againſt an indi- | 
vidual, is that Lok words uttered i in Preſence of the complainer; 

| 1 4580 and 


2.8” Baikie of Tankernels, Moodie of W * baer Bong were pan- 
nelled along with her, not only for that article, but alſo on account of certain let- 
ters written with reſpect to the purſues, in which they termed them *© giddy 
headed goſpel-mongers, detracting little fellows, and perſons fit to be kept 
down by all who were in power.” Theſe being private and confidential 
letters, with the exception of one which had been ſhown and produced on ſome 

occaſion, the Court, (Auguſt 1. 1712), found, That the expreſſions in the 
« ſaid letters are not relevant to infer a crime, except the letter directed to. 
« Gremeſay, dated the 25th March 1708, which being before the indemnity, 
« ſuſtain the ſaid ne to exclude the. e ** diet was afterwards 

deſerted... | 


AGAINST, REPUTATION. 


and attended with ſuch circumſtances of rage and diſturb- 
ance, as juſtly to alarm with the fear of farther. miſ- 
chief; ſo that the offence is not a pure dander, but has in 
it a mixture of violence, and a tendency towards a real 
aſſault. The libel at inſtance of Elizabeth Hamilton, Lady 
8 Foord, againſt Patrick Gordon, bore, among other char- 
ges, one of this complexion. It related, that Gordon ha- 
ving gone to the Lady's houſe at the head of an armed 
party, and having ſpuilzied certain goods which ſhe had 
recently poinded from him, he at the ſame time inſulted her 
with many foul names, (ſuch as common Whore, adulterous bitch, 


and the like), and threw out a falſe charge againſt her, of 
having born a baſtard in England; threatening her alſo with 


blows, if ſhe ſhould preſume to anſwer. Now, taken i in all 
its circumſtances, this was a charge of both violence and 
ſlander, each aggravated by the other. Theſe reproaches were 
found ſeparatim Frlevang to infer an arbitrary puniſhment 1; 1 ; 


VERBAL 
INJURIES. 
— * —w = —— 


Dec. 1508, 
Jan. 1709. 


and f 


1% The Lars faſtain the libel againſt Patrick Gordon, &c. That ey did 
invade the houſe of St F oord, &c.; or that the ſaid Captain Patrick Gordon, 
when the meſſenger touched him with his wand of peace, by virtue of a cap- 
tion at the Lady's inſtance, uſed and emitted the threatening expreſſions libel- 
led, after the meſſenger had exhibited and intimate to him the off. tak ing of 

« the fiſt on his bill of ſuſpenſion ; or that the pannels did Tpuilzie and away-take- 
the goods libelled, after they were apprized at the market croſs of Coupar, 
d and delivered to the Lady, and in her poſſeſſion for ſeveral days at Farlſhall . 
d or that the ſaid Patrick uſed and emitted the injurious expreſſions againſt the La- 
Ay in manner libelled, each of them, | eparatim, relevant to infer an arbitrary 
* puniſhment.” December 20. 1708. 

In the caſe of James Abercromby and others, this interlocutor was given on 
the 8th March 1722. Find, That James Abercromby, pannel, at the time and 
place libelled, called Alexander Swinton, complainer, rogue, villain, and raf- 
cal, or gave him other the like injurious names; and thereafter, on the ſame 
day or night, the ſaid pannel having, in the trance or entry of Mrs Orrock's. 
 * houſe, met with the complainer, did there renew his forefaid injurious expreſ- 
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- CHAP. X. 


April 5. 1714. 


Slander againſt 
the King. 


« fice, by uſing injurious words, and taking him by the but- 


kind of verbal injury, which deſerves, and is clearly within 


King. 


* 
„ 


and Gordon being convicted as well of this as of other inju- 
ries, had ſentence of OUTER; and to rant a fine and 2 
mages. 
THERE is an article of the ſame Ae Rr in 0 Werle. 
cutor on the libel againſt William Maccaul, merchant in 
Leith, at inſtance of Baſſet Eids, ſurveyor of the cuſtoms, 
for challenging him to fight, and other injurious-behaviour : 
« And, /eparatim, find the pannel, about the time libelled, 
« his inſulting the purſaer when in the execvtion of his of. 


te ton of his coat, or ſnatching at his face ſeveral times, re- 
. levant to infer an arbitrary xr an oY The verdid | 
was in fayour of the pannel. SOD Pet 


5. I nave purpoſely reſerved for the laſt place, one other 


the cogniſance of a criminal court, and is indeed an offence 
of a higher claſs than any of thoſe which have yet been 

mentioned: I mean the crime of /ca/ing-making, (as it is 
termed in our On, or eee directed againſt the 


Tris we find acknowledged as a point of dittay, and rank- 
ed as a high tranſgreſſion, as long ago as the time of Ro- 
bert I.; in one of whoſe ſtatutes * it is deſcribed in theſe 
words: “ Statuit et defendit dominus Rex quod nullus ſit conſþi- 
&* rator nec inventor narrationum, ſeu rumorum, per quos materia 
% diſcordiæ poterit oriri, inter dominum regem et populum ſuum. 

| | | ; i TRE 

« fions, and did give the complainer a blow on the head, relevant to infer an 
arbitrary puniſhment, damages and expences.” He was convicted to that ef 
_ and decerned 1 in payment of a fine and . 


1 Stat. Ima, wu 21. 


AGAINST REPUTATION. 79 


The ſtatute Farther ſays, that the offender ſhall be impriſon- LEASING- 
| | ; . wy * * = o | AKIN G.- 
5 * until the King diſpoſe of him according to his pleaſu re. k 


LEASIN G-MAKERS are characteriſed in the like terms | 
in the ſtatute 1424, c. 43. as inventors and tellers of ru- 
mours © whilk may ingender diſcorde betwixt the King and 
„ his people. And it orders, “that they be challenged 
be them that power _ and tine life and gudes to the 
| 60 e yy 


| e next PREG chat . to 1 is the act Laws rv 

1540, c. 83. Which ratifies the older laws on that head, and 

declares, That gif ony manner of perſon makis ony evil 

information of his Hieneſs to his baronnes and lieges, 
* that they fall be puniſhed in ſick manner, and be the ſamin . 

„ paines, as they that makis leaſinges to his Grace of his 

„Lords baronnes and lieges.“ By the ſtyle of this ſtatute, 

one might be led to. conjecture, that the original notion of 

leaſing-making was that of calumny carried to the King 

; againſt a ſubject ; or at leaſt that this was that mode of the 

crime which had chiefly been conſidered in practice. But 

more probably, it is only an awkwardneſs, (ſuch as is 

not uncommon in our ſtatute-book), of the form of expreſ- 

| ſion, All the later laws are deſigned for protection of the 
Ling. ll parc: 55 8185 


Tk act 1584, e. 134. ordains, That nane of his ſub- Laws againſt 
© jects, &c. ſhall preſume or take upon hand, privatly or pub- 8 

4 licly, i in ſermones, declamationes, or familiar conferences, - | 5 
to utter, ony falſe, /anderous, and untrew ſpeaches, to the 

7 diſdaine, reproche, and contempt of his Majeſty, his Council 

and proceedings, or to the dt iſhonour,, hurt, or prejudice of his 

« * Hieneſs, his parents and progenitoures, or to meddle in the 

"es of his Hieneſs and his A preſent, bygane, 


* and 
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CHAP. x. 


OF OFFENCES 


© and in time cuming, under the paines conteined in the actes 
„ of Parliament againſt makers and tellers of leaſinges, cer- 
e tifying them that fall be tryed contraveners theirof, or that 


« hearis fik ſlanderous Speeches, and reportis not the ſame 


Laws againſt 
Leaſing- making. 


« with diligence, the ſaid paine fall be execute Seen them 
8 yith all eien in ö ol e e 


AnD much to b s OY the act 58 5, C. 10. obleh = 
forbids any one © publicklieto declaime, or privatly to ſpeake 


or write any purpoſe of reproach or ſlander of his Majeſty's 


Laws RY 
Leaſing- makin g· 


« perſone, eſtaite or governement, or to deprave his lawes and 
actes of Parliament, or miſconſtrue his proceedinges, quair- 
„ by ony miſlyking may be mooved betwixt his Hieneſs 
“ and his nobilitie and loving ſubjectes in time cuming, 
* under the paine of death.” This ſtatute, as we are in- 
formed by Spottiſwood and Mackenzie, was made for re- 
preſſing the intemperance of the clergy of that time, who had 
indulged in violent ſarcaſm and invective againſt the King, 
with relation to his laws for the government of the Church. 

In addition to this (certainly ſevere) ordinance, the act 


1594, c. 209. after ratifying all former ſtatutes, denoun- 


ces the ſame pains againſt © quhaever heares the ſaids 
& leefings, calumnies, or flanderous ſpeeches, or writtes to be 
© made, and apprehends not the authors thereof, if it lyes 
© in his power, or reveilis not the fame to His Hienef,” or 


to ſome magiſtrate. 


er of all; the act 1609, c. 9. makes proviſion againſt 
thoſe who ſhall endeavour to raiſe diſcord between the 
inhabitants of the two kingdoms, (at that time recently 
united under one ſovereign), by publiſhing or uttering of 
yritings or ſpeeches, * to the Nander or reproch of the : 

« eftate 


See Spottifwood' 8 Hiſtory, p. 24 3-3 and Mackenzie 5 Obſervations on the 
Seatutes, p- 217. | 


AGAINST REPUTATION. 


2 eftare, people, or countrie of England, or re or pre- 
« judice of any Counſeller of the ſaid kingdome.”” It orders 


"6 : that the offenders in this ſort ſhall be ſeverely puniſhed © in 


their perſons and goods, by impriſonment, decks 
_ « fyning, or mair rigorous corporal pain, as the qualitie of 
the offence ſhall be found to merite, at his — 8 
« pleaſure. 


81 


LEASING. + 
MAKING. 


— — 


Tusk are the ſeveral enaiments- touching this crime of 


leafing-making ; which, though very fit to be ſharply re- 

proved, was, however, too ſeverely dealt with in being ſub- 
jected to the pain of death, even if the Legiſlature had 
S ee more definite terms in 2 deſeribing the offence. 


Tux rſt ep towards the correGion of this rigour, was 
at the Revolution, when the Claim of Right, without directly 


ſpecifying, did in effect impugn theſe laws, in that article 


which ſets forth the grievance“ of cauſing purſue and forfeit 


* perſons upon Hretebes of old and obſolete laws, and upon 
© frivolous and weak pretences, &c. as particularly the late 
« Earl of Argyle.” The reſult was the paſſing of the ſtatute 
1703, c. 4. 3 Which, upon the narrative of the generality of 
the ſaid ſtatutes, and the various conſtructions to which they 
were liable, and the dangerous conſequence of this as to the 
capital puniſhment, relaxed their ſeverity, and ordained, that 
the puniſhment ſhould for the future © only be arbitrary, 
according to the demerit of the tranſgreſſion, that is, by 
fining, impriſonment, or baniſhment ; or if the party offen- 
der be poor, and not able to pay a fine, then to be pu- 
© niſhed in his body; life and limb always preſerved.” 
Tux crime, therefore, and nomen juris, and the ſtatutes in 
relation to it, ſtill remain a part of our ſyſtem; though 
theſe laſt are not now ſo likely to be uſed .as grounds of 
You, II. W LO "Br ; 3 


Laws againft 
Leafing-making. 
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CHAP. X. charge by themſelves, as in confirmation of the common 
>: © le; fay in confirmation of the common law; for I think 
it is not to be doubted, that the offence would have been 
cogniſable, and perhaps to the effect of inflicting as high 
pains as thoſe which are allowed in the act 1703, although 
the Legiſlature had never ' Intexpoſed v with any en on 


the * 


Nature of the [Wrra reſpet to the nature of the e . | 
922 ing to the deſcription given of it in the ſtatutes, and the courſe 
of practice by which they have been applied and explained, 
it is a verbal injury levelled againſt the King, and which 
is conſtrued in the law to proceed out of malice and evil 
5 diſpoſition, entertained againſt him. Now, under this gene- 
ral account of it, two ſpecies of offenſive act ſeem to be in- 
cluded. And in the firſt place, leaſing-making may be com- 
| mitted by the invention of ſuch rumours, ſtories, and allega- 
tions with reſpect to his Majeſty, as are to his prejudice or 
diſhonour, and in their conſequences may tend to leſſen his 
| eſtimation with his people, or to impair the good under- 
| Randing that is ee them. Fe BD 


13 I SHALL mention 3 of different kinds, which 
ae Ring te may ſerve to illuſtrate this branch of the ſubject. One 
g's Idle. 
of the moſt undoubted inſtances, and which has more 
frequently been exemplified than any other, is the ſpread- £ 
ing of ſuch a report with reſpect to the King, as tends to 
impeach his title to the throne; as if one ſhould call the 
King a baſtard, or a Papiſt. Thus, on the 3d Auguſt 1596, 
in virtue of the ſaid ſtatutes 1584, 1585, and 1594, which | 
are the grounds laid in the dittay, John Dickſon in Lyn, an 
Engliſhman, is convicted and doomed to die“ for uttering 


9 * ä and Landers againſt our Sovereign 
Te | | 60 Lord, 


AGAINST REPUTATION. 


| at Lori! and calling of him ane baſtard.” To the unte eſſect, 
we have ſeveral inſtances of judgment ſince the acceſſion of «< 


the Houſe of Brunſwick to the throne, and theſe given upon 
libels which either charge 'the offence as leafing-making, or 
are laid upon the foreſaid laws, One is the caſe of John 


"EY Grahame, William Hogg and Alexander Crawford 1; the laſt 


of whom was convicted of drinking the health of Tine VIII. 
and wiſhing his happy reſtoration, and had ſentence to pay 


a fine of L. 50. Another is the caſe of Oliphant, Watſon 


and others, convicted on the like libel, of curſing King 


Jan. 31. 1915. 


June 27. and 
July 4. & 5. 
1715. 


George, and drinking the Pretender's health 2, on his birth- 


day, under the ſtyle of James VIII. They were condemned 
to various pains of fine, impriſonment, disfranchiſement as 
burgeſſes, and incapacity of office, according to the degree 

of their reſpective faults. In the caſe of Alexander Robert- 


5 ſon, and five others, the libel is in the ſame ſtyle; and rele- 
: FOR. L. 8 vancy 


| 1 4 That where by the laws of Scotland, made before the Union, particularly 
the 4th act of the 1ſt ſeſſion of her late Majeſty Queen Anne, of bleſſed me- 

_— © mory, her firſt Parliament, entitled, 4 anent Leaſing- makers, and the acts 
therein recited, and by the laws of all well governed nations, Jea/ing-mating, 


« and the uttering of /landerous ſpeeches, tending to excite ſedition, and alienate 


the affeCtion of the people from his Majeſty's perſon and government, or to ſet 
up and encourage the falſe and ſcandalous pretenſions of any perſon, tothe pre- 
« judice of his Majeſty, his eſtate, and his juſt and lawful title to the Crown of 
* theſe realms, ſtirring up thereby his ſubjects to miſlikings, ſedition, and un- 
_ * quietneſs, and to caſt off their obedience to his Majeſty, to their evident peril, 


| he tinſel, and deſtruction, are erimes po a high nature, 5 


— 


oy 4 In ths courſe of the debits; the purſuer ſays, © That the giving the title of 
King to any perſon, implies likewiſe the aſſerting of his right; and that aſſer- 
( tion does again imply, that the rightful Sovereign has no right; than which 
| * there cannot be a more dangerous rumour and falſe ſlander, tending to ſedition 
Hand ſtirring up the people to diſlike of his Majeſty's perſon and government.“ 


Jan- 20. & 31. 
_ | 
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CHAP. X. 


Mar. 3. 1712. 


of 
#-Y 


right to the ſovereignty of theſe realms *. 


OF OFFENCES 


vancy is ſuſtained on theſe grounds, or any of them, that 


they drank the Pretender's health, or prayed for him by 
the name of James VIII. or in ther, terms implying his 
Along with 
thoſe, we have to claſs the caſe of Mr gh Dundas junior, 
of Arniſton, indicted for preſenting one of the Pretender's 
medals to the Faculty of Advocates, and holding ſpeeches 
there in recommendation of his title to the Crown, and 


writing a pamphlet in the ſame ſtrain, which, as the libel 


lays, could not but be eſteemed a moſt ſcandalous and per- 
% nicious reproach upon us, our government, and right there- 


7.29; nde to engender diſcord between us and our people, 
_ (6 EEC? 


The Lords found the libel relevant 2, to infer an 
tb arbitrary 


1 Tnterlocutor : © Find Mr Robertfon, 10 «drinking the ESR FSA, 8 health, at | 
4 the time and place, and in terms libelled, or in words directly i importing the 
% ſame, relevant to infer an arbitrary pain; and found the ſaid Meſſrs Robert- 
4 ſon, Thomſon, James and Francis Raits, or either of them, at any time ſince 
the act of grace, their praying for the Pretender by the name and title of King 
james VIII. or in the equivocal terms ee libelled, relevant to infer 


' 4 an arbitrary puniſhment.” 


Major propoſition of libel : «© That whereas, by the Jaws of this 0A be 
© crimes of leaſing-making, uttering falſe and untrue ſpeeches, tending to create 
4 jealouſies between his Majeſty and his ſubjects, to ſtir up ſedition, and inſuſe 
in them a diſlike of his Majeſty's mme, and title to govern, the erimes 

6 of violence, riòt,“ &c. 5 

Charges of the ſame ſort were found W to 155 arbitrary ths, i in 
the caſe of Gideon Guthrie, July 4. 18. 1715, who had ſung diſloyal ſongs, and 
drunk the health of the Pretender as James VIII. on his birth-day ; and in that 


of Alexander Stewart, drover, July 18. 1715, who had in the ſtreets declared 


himſelf for King James, and threatened others to do the like. But the libel, in 
both theſe inſtances, was laid without mention of leaſing- making, or of the ſtatutes. 


2 The libel is firſt laid upon the ſtatutes reſpecting leafing-making, viz. 1424, i 


6. 43-—1549, c. 83.—1584, c. 134.—1585, c. 10,1594, c. 209.1703, c. 4. 
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: n puniſhment 3 but the pannel went abroad, and the 1 | 
charge was not proſecuted. to any Hue. In all theſe in- 
ſtances, the thing done was a plain impeachment of the 
| King's title, and the moving of ſuch an opinion or rumour, 
as was highly injurious and diſtreſſing to his Majeſty, whom 
it repreſented as an uſurper, and tended to 1 of the 
1 = alfections of his wa 


Anoruns, de of 8 Nele leſs ;ncataſtivg to the Loafing making; 
| 12 and which equally falls under the intendment of the . 9 _ 
ſtatutes, is the aſperſion of his moral character, or the miſ- rafter. 
conſtruing and depraving of his public meaſures, and ad-. 4 
miniſtration of the ſovereignty. It would be an example © | _— 
of the former, if any one ſhould charge the King-with adul- 
tery, or deſcribe him as a common liar, or as addicted to 
any other the like groſs vice or mean habit, ſuch as in the 
| caſe even of any of his ſubjects would be ground of action 
of damages, and is to be conſidered in a far more ſerious 
light in its application to the perſon of the King, by reaſon 
of his high dignity, and the ſtation of reſpe& and honour 
in which he is placed by the conſtitution, and on account of 4 
| the public intereſt in maintaining his perſonal character / x 
and reputation; to the end he may fulfil his functions in 1 
and then it proceeds thus: * And farther, by the common law, as well as by the 
« foreſaid laws and acts of Parliament, injuries, ſlanders, reproaches, and deſuma- 
tion, to the engendering of diſcord between the King and his people, or to the 
« occaſioning of conſpiracy againſt the Prince, or of ſedition, or to the diſhonour 
_ © or hurt of his Highneſs; or to the moving miſlike between his Highneſs and 
: « his ſubjects, may be done, perpetrate, and committed, not only by words and 


c uriting, and printing, but alſo by things themſelves, as ſcandalous ſeditious, 
_ « pernicious medals, pictures, and the like, with their diſloyal and wicked in- 


Ne ſcriptions ; and the actors and acceſſories to the ſaid crimes ſo committed, ought: | | 
to be e paniſhed by the pains of law.“. | 


* 


CHAP. X 


8 
by Aſperſion of 
the King's Con- 
duct. 

Oct. 8. 1600. 


Mar. 8. 1633. 


OF OFFENCES. 


ute State, and ſupport the narkority of the crown. It Wan 15 
be an example of the other, to accuſe the King of a formed 
purpoſe to break his coronation oath, and uſurp on the other 
members of the Legiſlature, or of turning aſide the public 
money from its proper uſes into his private purſe, or of 
waſting it in vain pleaſures, or in profuſe gifts to greedy 
and undeſerving favourites; all of them charges both inju- 


rious to the honour, and painful to the feelings of the King, 


and tending to nn. eden him the reverence "BE his 
* . TO age | N 


Owe of the oldeſt trials of this claſs, is that of Francis 
Tennant, who ſuffered death for writing under feigned 
names, and laying down in one of the churches of Edin- 
burgh, two letters which contained flanderous calumnies 


and reproaches to the diſhonour of the King, his progeni- | 


tors, Council, and proceedings. The letters themſelves are = 
not in the record r; but it may be gathered from the allu- 
fions to them in the entry of the dittay, which is laid upon 


the ſtatutes againſt leaſing-makers, that they had ſlander- 


ed the King in both the ways above deſcribed. The next 
inſtance is the trial of George Nicol, indicted on the ſame 
ſtatutes, for the malicious compiling of two papers, of Es 
which one calumniated the King's Counſellors and great 
officers, eſpecially with reſpect to their dilapidation and 
miſmanagement of his revenue; and the other impeached the 
King's own meaſures and pate can The Privy Council | 

5 . . | took. 


1 There is this entry on the margin of the 2 5501 8 Wiahi Immediately af. 
ter dome pronuncin, Mr Thomas Hamilton, (the Lord Advocate), tuik up 
the twa letters, writs, and paſquills, the ane direct to Mr Robert Bruce, and 
© the uthir to Mr John Daviſon, miniſters, whilk twa paſquills he wald not have : 
1 inſerted in the record ;” tooth on account of 1 their indecency. =» 


AGAINST, REPUTATION. „ 


7 wt this trial into their own hands; 3 . the e was ſen- 2 
tenced to pillory: and wee. 5 | 5 


"EF: 


Soom after 6 came the trial of Lov Balmerino, i in 1635. eeg agg 
The libel againſt this nobleman was mainly laid on the act _—_— 

"1 594, c. 209. anent leaſing-makers, and charged him with: duct. 
writing a wicked pamphlet againſt his Majeſty's perſon and 
government; at leaſt with ſhowing and divulging it to 

others; at leaſt with reading and hearing it, and knowing 

the author, and neither taking him, nor revealing the of- 
' fence. It appears that this compoſition was in the form of a 


23 petition to the King, and that it contained an aſſemblage of 


charges injurious to his character, and in miſconſtruction of 
his proceedings. It related, that the King had by geſture, 
and otherwiſe, taken note of, and ſhewn his diſpleaſure at 
certain perſons, who oppoſed his meaſures in Parliament, 
and eſpecially his acts of Church- government; that he had 


obſtinately refuſed to liſten to their reaſons of diſſent. from 


thoſe acts; that he denied liberty of fitting upon the Commit- 
tee of Articles to ſome who had right to ſit there, and admit- 
ted Papiſts, who had none. It proceeded to ſet forth, that his 


taxes were heavy, and that the produce of them was not em- 


ployed to the public behoof, but laviſhed upon diverſe per- 
| ſons, © whaſe waſtrie and wants, your good ſubjects are not 
© obliged: to ſupply.“ This, (it adds), was contrary. to the 
promiſes contained in his proclamations, and ſpeeches in: 
Parliament; and after complaining of his ſervants for mal-- 
adminiſtration of the money, it concludes with reminding: 
him, that the penſions and ſalaries of office, (which had of 
late been increaſed), were {ſtill as ſufficient for the places, 
as DEE had been in bis, father” s. time, and. that none: had: 
i been. 
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CHAP. x. 


* 


Feb. 11. 1635. 


July 21. 1712. 


OF. orrences 


bets found to refuſe the places, by confer of this odere 
fees. This was the ſubſtance of the charge. The aſfize 


find, pronounce and declare, the ſaid John Lord Balme- 


<« rino to be allenarly fyled and convict of the hearing the 
„ ſaid infamous libel, concealing and not revealing it. 
„ Whereupon the Court find the ſaid John, &c. to have in- 
© curred the pain of death, contained in the act 1594; but 
« ſuſpends the execution thereof till ſuch time as his Ma- 
« jeſty's gracious will; and pleaſure be ſhewn thereanent ; 


and order him to be remanded, in the mean FOG to ward, 


« in the Caſtle of Edinburgh.” 5 
1 Know not whether I mould next mention, (for i it was a 


plain perverſion of theſe ſtatutes or any of them), the caſe 


of Archibald Earl of Argyle in December 1681 ; who had 
judgment of death for adding this explanation, at taking the 


teſt-oath, —That he took it as far as it was conſiſtent with 


itſelf, or with the Proteſtant religion. This, by a moſt 
violent and unnatural conftruction, was wreſted into a depra- 
ving of the King's laws and proceedings, contrary to the act 


1385, c. 10. ; as if the Earl had charged the King with the 


impoſing of contradictory Baha; and ſuch as were Walle to 


the Proteſtant faith *. 
Las of all, notice may be talen of che caſe of James Sands, 


Thomas Baikie and others, who, among other miſdemeanours, 


were charged with leaſing- making; in as much as in the courſe 


of their ſermons, they had indulged in an invective againſt 
the Liturgy of the Church of England, (which they compared 
to the worſhip of Baal), and had affirmed that the Tolera- 
tion Act was an infringement of the Claim of Right, and ſuch 
an ordinance as the Queen could not lawfully aſſent to, nor paſs 
* law. The laſt part of this was found relevant 
oy 
I See State! Trials, vol. iii, p. 47. 5 | as 


AGAINST/ REPUTATION. 


to , infily* an arbitrary puniſhment? ; I; ; but the pannels were not 
con e EY 
Trang is ill} dne mode of calumny more, which is re- 
ferrible to this firſt head of leaſing- making, and was perhaps 
in the beginning more regarded by the law than any of the 
others. This is the falſe invention of ſtories and rela- 
tions, of a more ſpecial and private nature, ſuch as may 
tend to move miſliking or jealouſy between the King and 
any of his Counſellors and ſervants, or other eminent or 
powerful perſon in the State. For, beſide the indignity offered 
to the Sovereign, in the invention of any ſuch falſehood with 
reſpect to him, it had been conſidered of how much conſe- 


quence it is, not only to the King perſonally, but to the State 


LEASING. 
MAKING. ” 
— 


Moving Jealou- 
ſy- between the 


King and 
Nobles. 


and common weal, to maintain a due confidence and affection . 


between him and all ſuch perſons of influence in the coun- 
try; whereby not only ariſeth a ſecurity for the continuance 
of tranquillity, as far as concerns thoſe perſons themſelves, 

but for the zealous render of their ſervices on occafions of dan- 
der or commotion. In the ſtate of Scotland i in former times, 

"Vol II. . ieee | this 


x * 3 as to the aegcle e againſt Mr Baikie for refleing on the Ls of 
3 the Church of England, ſind the ſame not relevant; and as to the article againſt 
Mr Baikie, for what he is alleged to have preached concerning the Toleration 
Act, find, that his uſing in the pulpit, when preaching to the people, the ex- 

*« preſſions libelled, or others directly, and not by n to FR ſame i ee x 
« relevant to infer an arbitrary puniſhment.” | J 

The libel begins thus : Whereas, by the laws of God, the — of this anal "TY 
all other well governed realms, habitual drunkenneſs, all blaſphemy, &c.—all 
* undue and ſcandalous reflections caſt upon the Government, or thoſe entruſted © 
in the management thereof; all leaſing- making, and attempts gf making divi- 


_ * fion and bad e betwixt the e and his 3 all open 
8 NE ME.” Ps 


; 


CHAP. X. 


Slander of 
Nobles ta the 


King. 


0 r OFFENCES 


this was a conſideration of — higher importance man it. 


is now. 


Tavs, falſely to report to any of the King $ Council that 5 


the King has called him a traitor, and is preparing to 
take meaſures againſt him, or to ſuch a Judge of the Su- 
preme Court, that the King has charged him with partiality 

to traitors and corruption in his office; this would be leaſing- 
making. As, on the other ſide, it would equally amount to 
that offence, in terms of the ſtatute 1540, c. 83. if one 
ſhould carry to the King a falſe and malicious information 
againſt ſuch a Privy Counſellor or Officer of State, of his 
being engaged in a traiterons correſpondence with the 
King's enemies, or having made an attempt on the ho- 


nour of his Conſort, or any of his family. Not to mention : 
other very obvious reaſons, which probably contributed to 


the paſling of that law ; the evil was the ſame to the Prince, 
of jealouſy between him and his Nobles, in whichever way 
of calumny it was ſtirred ; and the mover of ſuch lies might 
juſtly be held to be equally the enemy of the King, whom 
he diſquieted by ſuch information, and miſled into ſuſpi- 


cion of a good ſervant, as of the ſubject whom: he Thus 


defamed. 


Tax record offers ſundry proſecutions of this ſort, and : 
more than one conviction. On the 20th Auguſt 1618, Tho- 
mas Roſs was convicted of leaſing-making; having pub- 


liſhed and affixed at Oxford a paſquinade and invective 
againſt the Scottiſh nation, wherein he exhorted the Engliſh 
to drive them out of the realm, as a pernicious and unprofi- 
table race. It appears from the libel, which is laid on the fore- 
ſaid ſtatutes, that this ſatire had been taken up as eſpecially 
to the calumny and {man 0 bis * s guid ſub- 


* aa | 


| AGAINST REPUTATION. 90 


* jectis and ſervandis attendantis upon and about his Ma- LEASING. 
. enten Royal Perſone and Court.” The author had ſen- — _ 
rence of death on the roth of September 1618. | 
O the zoth November 1631, James, Lord Ochiltree, was 
een at inſtance of the Lord Advocate for leaſing-making 
committed againſt James, Marquis of Hamilton, the Earl of 
Melroſe and others, by falſe information given of them to 
the King, as engaged in ſome treaſonable plot againſt him. 
A learned debate took place upon this charge; but the mat - 
ter was not even proſecuted to the ane of a judgment 
: on the ITY os the libel. 


Tux next in ON and rata with a more unrelenting Slander of 
5 ſpirit, was the accuſation of John Stuart, Commillary of Dun- 22 to the 'Y 
keld, for leaſing- making againſt the Earl of Argyle, in alleging . 1. 1641. LT 
that the Earl had circulated and preſented bonds to the lieges, 
obliging them to follow him, without reſervation of the King . 
or State. Stuart was convicted on this charge, and ſuffer- 
| ed death. If, as the after events give reaſon to believe, this 1 
unfortunate man only fell a victim for having done his 1 
duty, and reporting the truth; his death was before long | | 
_ avenged on the family of his aceufcr; mitts deſcendant, as i 
we have ſeen, was himſelf, by an equally unjuſt ſentence, Es N 
brought to the ſcaffold on a charge of leafivg-making = 
_ againſt the King. 
Tux caſe of John dives) is a third inſtance of proſecu- 
tion for calumny uttered againſt a ſubject. He was tried july 15. 1680. 
for railing againſt the Duke of York, and accuſing him of 
a plot to kill the King, to combine with the French, and 
introduce Popery. He had judgment of death; but it does 
not appear tht the e was put in execution. | 
"M2. | Tax 
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| Railing or ſcof- 
fing at the King. 


Ciandi animo, in a ſcoffing and railing manner, and to the 


ſtation, and which, while it is in the very hearing of- 
fenſive to the well diſpoſed, ſo with the vulgar and unin- 


dates; all theſe are inſtances of that miſchievous and inde- 
cent vituperation of the Og, which 1 the law cannot paſs over 


reverence of his royal name and authority. For inſtance; 
to curſe the King, or drink to his perdition; or to pray or 
with for his death, or other great calamity to him; or to 
make his Majeſty the ſubject of vile and degrading ſongs, or of 
odious pictures and devices; or to ſpit upon and trample un- 
der foot his proclamations or other his public acts, bearing 
his ſubſcription, or running in his name, if this is accompanied 


'OF O FF ENCEł SA 


Tux lateft inſtance of this ſort of proſecution is that of 
David Baillie, who, on the 4th of February 1704, had ſen- 
tence of pillory and baniſhment, upon trial before the Privy 
Council, for leaſing- making againſt the Duke of Daene, | 
and the Marquis of Annandale, |  — 1 

Tusk ſeveral examples may ſerve as Anpassen us, the 
firſt and moſt NE mode of our ancient offence of ea 
7 + mann 5 Se ET 7 


"Tus ab; and ei more | improper jd of i it, (but | 
which alſo behoved to be known as a crime at common law), 
embraced in general all words and ſpeeches uttered to the 
diſdain, reproach, or contempt of the King ; 3 that is convi- 


vituperation of that high Perſon, Hereunto are refer- 
red all ſuch paſſionate and bitter ſpeeches as indicate the 
ſpeaker's hatred of his Majeſty, and all ſuch foul, con- 
tumelious, and indecent language or behaviour with re- 
ſpe& to him, as ſhews an utter diſregard of his perſon. and 


formed, it as naturally tends to the leſſening of the due 


with words of open contempt of him, his laws and man- 


9 


4 to ſee the King pulled off the throne, and hanged along 
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unpuniſhed, and to which, equally as to the invention of is LEASING- 
MAKING. 
cial reports, and ſlanders with reſpect to him, it ſeems to 


have been held, that the later ſtatutes, in their general ex- : 

preſſions already quoted, intended to apply the ſanction of 
_ the higheſt pains. At leaſt, I can find no other probable ground 

in law, upon which the following convictions could proceed. 

On the 17th May 1615, John Fleming had ſentence of death 

on a charge of publicly expreſſing his deſire of the King's 
death; having wiſhed “ that the King might ſhoot to dead 

| 1 « or the morn, and die of the falling ſickneſs.” . ö 

O the 4th. December 1662, John Dobie, weaver in Glaſ: 

= gow, was tried on a libel which is laid upon the at _ 
1585, c. 10. and charges him with having expreſſed his hope 


„with his whole party;' and alſo, with evil wiſhes againſt 

the King's Commiſſioner, who was paſſing through the weſt 

towards Galloway at the time. He was convicted on full 
evidence; but I cannot find that any. ſentence enſued 1. 

Even in ſuch inſtances where thoſe ultimate, and perhaps 

unlawful concluſions were not inſiſted in, (I ſay unlawful, 

| becauſe I think it may well be queſtioned whether any of the 

foreſaid ſtatutes was intended to affix the pain of death to pure 

| ſcoffing and abuſe, without the invention of any flanderous Scoffing and rab. 
ſtory), ſtill the offence met with ſevere reprehenſion. Wit- ing at the King. 
neſs the caſe of William Tweedie in Heugh Brae, March 11. 


” ig 56 

bs A cit. in dee 3 to PRES was that of Archibald Cornwall, 
who had ſentence. of death and forfeiture, April 25. 1601, for diſbonouring and 

 d:faming his Majeſty, by affixing his portrait to the poſts of a gallows. But it ap- 

pears from the ſentence, and the expreſſions of the verdict, that this offence had 

been ſtrained into a reſemblance of treaſon, In the caſe of Fleming alſo, the 
ſpeeches are ſtyled ! treaſonable, mann and h e ne but 

dere is no mention of N in the ſentence... 5076 = 
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13. 16127, who being convicted of uttering certain ſlander 
ous, reproachful, and irreverent ſpeeches againſt the King 
and his Council, ſuch as decency forbids to record, had 


ſentence, with advice of the Privy Council, to be ſcourged 


through Edinburgh, and to be baniſhed the King's domi- 
nions. After the Revolution too, and the act of Anne, 
which aboliſhed the capital ſanction, ſtill it appears that the 
charge of leaſing- making was held to be applicable to ſuch 
caſes of reproachful or contemptuous words, as were offen- 


five to the King, and tended to leſſen the honour. of him 


in the land. In the caſe, already mentioned, of Oli- 
phant and others 2, the major propoſition of the libel ſets 


forth chiefly the crime of leafing-making ; and one of the 


charges is the curſing of King George, which is found ſepa- 
rately reine and e to _ ARG by whom Oliphant is 
IF | convicted; 3 


7 The outſet of the libel is thus : © For as meikle as it is ſtatute and ordainit 
4 be dyverſe actis of Parliament, as weil maid in his Hieneſs awin time, as in 
his Hieneſs predeceſſores time, that nas mannir of perfon preſume, nor take 


425 upon hand to uttir or give out ſlanderous, reproachful, or treaſonable ſpeeches, : 


 outher be word or writ againis his Majeſtie, his Hieneſs Counſill, or nobility, 
under the paine of dead, as the ſaids actis at length beares; notwithſtanding,” 
c. This is a wo libel on the Natures ace t n COON _ 


af oo" c. 134.4 


* > 


2 PR . of libel : © That where by the laws of Scotland, made before | 
the Union, particularly the 4th act of the iſt ſeſſion of her Majeſty Queen Anne, 
| & of bleſſed memory, her firſt Parliament, and by the laws of this and all well 

governed nations, /eafing-making, and uttering of ſlanderous ſpeeches, tending 
i to excite ſedition, and alienate the affections of our lieges from our Perſon and 
Government, or to ſet up and encourage the falſe and ſcandalous pretenſions of 
any perſon to the prejudice of us, our eſtate, our juſt and lawful title to the 
Crown of theſe realms, ſtirring up thereby our . to nen, ſedition, 
„ and diſobedience ta our mw tt 2 i 
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comribtetti; and in conſequence h he is SR, haves disfranchi. 
5 {ed'a as a GR: = a 


* Uyon the Anale of theſe e OTA nts and 
| distinctive character of leaſing- making appears to lie in this, 

that it is a verbal injury directed againſt the King; pro- 
ceeding, or in the conſtruction of law underſtood to pro- 
ceed, from evil diſpoſition with gar to W. and - NEWEST 
ro do him prejudice as a perſon, | 

Iv is true, that in their See sl Kal n 
may often lead to the farther miſchief of commotion or diſ- 

turbance in the State; and certainly of all theſe practices 
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Diſtinction of 
Leaſing making 


and Sedition.. 


it may with juſtice be ſaid, that by injuring the reſpect r 


Majeſty, and leſſening the Sovereign in the efteem of his 
ſubjects, they tend, leſs or more, to looſen the bonds of al- 
| legiance, and to place the minds of men in that poſition, 
where they may be faſceptible of new impreſſions. Nor is 
it to be doubted, (indeed in ſome of the ſtatutes it is ex- 


- preſſed), that this was one reaſon among others, why a ver- 


bal injury levelled againſt that high perſonage was account- 
ed of a more heinous nature, and was more ſeverely puniſhed, 
than in the caſe of an ordinary man. But, althotigh leaſing- 
making may occaſion ſuch evil conſequences, the legal notion 
of that offence does not include any malicious purpoſe to 


produce them. Its characteriſtic, or peculiar quality, and that 


which diſtinguiſhes it from ſedition, with which it has ſome- 
5 times been confounded, is, that the falſehood is not vented 
ces intuitu, with the purpoſe of unſettling the State, — nor ori- 
ginates in any high or formed project of that ſort, but in the 
malice only of the inventor towards the King as a perſon, 
and has for its object to gratify the ſpleen and ill humour 
- vith which the defamer is poſſeſſed in regard to him, or, 


(if 


B (if IM way be), to moleſt and diſquiet 3 do him 


Diſtinction of 
Leaſing- making 


ie is till a crime of the ſame. claſs and character, as when 


tainly it will not be ſaid of every ſlander or malicious tale 


which marks the juſt and peculiar character of leaſing- 


habitants, and without the uſe of ſpecial calumnies or ſlan- 


of any courſe of meaſures and actions, ſuch as directly tends 


or to che new eee of the State Wirheuz the authority of. - 


or OFFENCES, 


an injury in his fame. When committed againſt his Majeſty, 


committed, (which according to the act 1540 it may equally 
be); againſt any of his Counſellors or great Barons. And cer- 


carried to the King of any of thoſe perſons, that it ne- 
ceſſarily implies a purpoſe to corrupt the loyalty. of the 
people, and breed diſturbance in the State. This, therefore, 
is one-circumſtance; (though apt to be overlooked, owing to 
the long diſuſe of ſuch proſecutions on the part of ſubjects), 


33 as a bigh and med ſorr of Sander 


15 
Ho 


Ir i 18 alſo. in his ect diſtinguiſhed 1 0 88 - 
it always has relation to the King, or, (if that is not aboliſh- 
ed by long diſuſe), to ſome eminent individual connected 
with the Court, and can only be committed by means of 
falſe ſpeeches, or reproachful and contemptuous words 
thrown out againſt him i. But ſedition is a crime of a far wider 
and more various deſcription, as well as of a deeper character, 
which may equally be committed in relation to any of the 
other powers, orders, or parts of the public conſtitution of 
the land, or to any claſs or diviſion of the ſociety of its in- 


ders againſt the King, or any other individual; as by the 
forming of combinations, the taking of hos the cir- 
culation of doctrines and opinions, or, in general, the purſuit 


to reſiſtance of the Legiſlature or eſtabliſhed Government, 


law. | 


ig Sons, | in his Treatiſe of © WAP tit. 2. c. 12. N o. 4. claſſes lexfng making | 
as a 1 of the proven crime of __ 
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laws" No inveQive, therefore, how. violent loever, againſt 
monarchy i in general, no abuſe, the moſt outrageous, of the 
Britiſh conſtitution, no proceedings, though ever ſo plainly 
tending to aboliſh that venerable ſyſtem, and ſet up a new 
form of government in its room, would juſtify a charge of 


leaſing-making. Becauſe, though all involving the ſtate and 


office of the King, as part of the conſtitution, ſuch projects 


are levelled -againft the whole ſyſtem, and are not moved 


out of ſpecial grudge to the Prince upon the throne, but 
ſpring from a deeper and more malignant principle, as well 
as employ more direct and more extenſive means, than that 


of mere flander of the perſon and conduct of the King. | 


Thus ſedition is a proper crime againſt the State, and holds 
the next place after treaſon, to which it is nearly allied, 
and which it may often, but by a ſhort interval, precede: 
The other is a perſonal offence or verbal injury offered to 


the King, and which the law conſiders in ſo much a more 


ſerious light than other injuries of that claſs, partly by rea- 
ſon of the juſt regard it has to the peace and tranquillity of 
the Head of the State, the moſt eminent perſon in the land; 


and partly by reaſon of the poſſible evil influence of ſuch 


an — on the ae and ee of his nee 


Is ſome PULLS it may + indent be difficule t to 8 the "uh 
between the two tranſgreſſions; but this no more hinders them 
to be diſtinct, than in the caſe of forgery and falſehood, or of 
theft, fraud, and breach of truſt; charges which are ſtili more 
difficult to be diſtinguiſhed by certain and palpable rules. 
For inſtance, to curſe the King and his race, and to pour 
out ſlanders or reproaches and evil wiſhes againſt him,— 


= if it be done at the inſtant, by one who finds himſelf diſ- 


miſſed from a lucrative office bon the Fig 8 Perſon, and 
Vor. 26 % =" 
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Jan. 8. 1793. 


OF OFFENCES 


if it is accompanied with the ordinary ſymptoms of vexa- 
tion and diſappointment ; this effuſion of ill temper, though 
far from ſalutary to ſuch as witneſs it, and certainly cog- 
nifable in a criminal court, is not, however, an act of proper 
ſedition. It is not a meaſure, taken to debauch the people 
and diſturb the State, but a pure injury to the King; a con- 
tempt and reproach, (convicium), directed againſt him, and 
uttered out of diſlike of his Majeſty as a perſon, or to ſa- 
tisfy the ſpleen and rancour of the ſpeaker. But if, (as in 
the caſe of Craig, Morton, and others), the like practice is 


detected at a period which teems with projects of change, 


and in perſons who are found to have. entered one of the 
King's garriſons, and there, in preſence of the King's ſol- 
diers, to have drunk perdition to the King and his race, and 


10 all cr5wned heads, and to have accompanied this impious 


with with promiſes and inſinuations of advantage to the fol- 


diers, if they will betray the King, or with ſuch diſcour- 
ſes as are plainly calculated to ſhake their fidelity; then 


this ſame fundamental act, thus qualified and expounded, 
is no longer a bare contumely or indecency, (as in the caſe 


of Fleming, or of Oliphant), but au act of palpable and 


Diftintion of 
Leaſing- making 
and Sedition. 


real ſedition, — an attempt and meaſure to corrupt the forces 
of the State, and deprive it of its means of defence againſt 
rumult and inſurrection. _ The: i 


Acatn; let us mine a time, fo profligate as to produce 
a ſatire on the Royal Family, full of perſonal reproach and 
obloquy to the King, his progenitors and race. Let us ſup- 
pole it to deſcribe them as deſtitute of all the virtues of their 
ſtation, and addicted to the vices and the pleaſures of the 
loweſt of the people; and that in ſupport of this invective, 


the libel. proceeds | with a falſe narrative of d inci- 
| _ dents 
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dents in the King's houſehold, or family-concerne. Wicked 
and abominable as ſach a compoſition is; yet if it be en- 
_ tirely of this ſlanderous deſcription, and neither is mingled 
with obſervations and inferences of a political nature, nor 
can from circumſtances be ſhewn to have been calculated 
for any purpoſe of public commotion, and eſpecially if it 
can be traced to any cauſe of perſonal quarrel with any of 
the Royal Family; it ſtill does not amount to the State crime 
of ſedition, but only to leafing-making or defamation of the 
King, and may be proſecuted on the ſtatutes in that behalf. 


Bor we muſt needs think otherwiſe of that author, who, 


having no ſuch cauſe of quarrel with his Majeſty, ſhall 
compoſe a work of reaſoning and argument, wherein, beſide 


indulging in the like reproach of the Royal Perſon, he ſhall 


5 attempt to ſhew that all kingly government is an abuſe, and 


that our own monarchy is a ſyſtem of fraud and injuſtice; 


and as a remedy for theſe evils, ſhall propoſe a plan of aſſo- 
cCiation, to new model the ſtate after another and more popu- 


lar faſhion. An addreſs of this kind is not merely out of 


In theſe inſtances the diſtinction is each to be perceived. 


Yet it is not and cannot be denied, that in other inſtances 
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Leaſing- making 
and Sedition. 


pPique or ſpleen, or for indulgence of humour againſt a per- 

ſeon, but hath a more ſerious character, and a deeper ſeat. It 

is a meaſure and proceeding, which tends dire&ly to occafion a 
breach between Prince and PEE, and ts taken by the author 
for no other purpoſe. 


there is a near affinity of the two crimes: in ſo much that caſes _ 


may be imagined (and perhaps this is true of ſome which have 
been already cited), of ſuch a character, as ſhall be in one 
both ne and ſedition, or of W it ſhall be hard 


ö to 


a * 


Ico 
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to ſay whether they more properly belong to the one FR 


other denomination, or which might with propriety be li- 5 


belled alternatively, as the one or the other, according 
to the circumſtances of the fact, as they ſhall appear in evi- 
dence upon the trial. In the caſe, accordingly, of James 
Sands and others, which was in ſome meaſure of this de- 


ſcription, there was not only a charge of leaſing-making 


upon the ſlander as referrible to the Queen, but a charge of 
undue and ſcandalous reflections caſt en the "Horan: 


of the country. 


Por the caſe, that a diſgraced favourite aſſembles his | 
friends, and acquaints them that the King is a Papiſt, and 


has a purpoſe againſt the Proteſtant religion; under Which 


pretence he exhorts them to reſiſtance, and concerts with 
them the means of ſtrengthening their intereſt with the 
people, ſo as they may make head againſt him. This ſeems 
to be both leaſing- making and ſedition. It is the telling of 


a lie againſt the King, and upon that lie grounding a mea- 
ſure of hoſtility and diſaffection, to diſturb the State. 


Bur although the two offences may thus in ſome inſtances 
coincide, yet leaſing- making aud ſedition are not convertible 
terms. There is leaſing-making which is not ſedition; and 
there is ſedition which is not leaſing- making, and could not 
with any propriety be charged as ſuch, This, in particular, 
was the judgment of the Court upon the indictments of Muir, 


Palmer, Gerald, and their aſſociates, tried for ſeditious prac- 


tices, in 1793 and 1794. And certainly this diſt inction applied 
to thoſe caſes in its fulleſt force. For in none of them was 
there any charge of ſlander circulated, or of reproach or con- 


tempt thrown out, againſt his preſent Majeſty, but of writings 
_ diſtributed, combinations formed, ieee held, and reſo- 


lutions | 
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7 lutions taken, ſuch as Were calculated to withdraw the affec- LEASING- | 

tions of the people from the eſtabliſhed government of the — —— 

land, and diſpoſe them to work its, downfal at all hazards, > 
"= and without regard or, diſtinction of means. "ite 


SA 74 tnh 471 57 197 FTE: 4 


"ian reſort, to the Weng « lein de It; 1s 8 of 

. limited by the act of Anne, to. fine, impriſonment, or ba- Leaſing- making. bs 
niſhment; under which, laſt term, in the caſes of Gerald | 
and Sinclair, in February and March 1794, the Lords of Ju- 

ſticiary had occaſion incidentally, but very deliberately, 

to give their opinion, that bwiſhment by eee to 

che foreign colonies is included. | 


| 4 1 may not entirely paſs over a matter, If puniſhable 
which; though of no uncommon intereſt or curiofity in itſelf, cron Fe 
has however of late been more agitated than almoſt any 
point of the Scottiſni practice), I ſhall brieſſy obſerve, that 
according to the phraſeology of the law of Scotland, and 
as expounded in the records and proceedings of Court, (cer- 
: tainly the moſt unexceptionable evidence of the meaning 
of any term of law) this of baniſhment is a broad and ge- 
neral term, applicable alike to either mode of exile, by. 

_ ſimple excluſion from the realm of Scotland, or by convey- 
ance to parts abroad, and by confinement there. The terms 
tranſport and tranſportation, are not native nor proper terms 
of the law of Scotland, but a new and foreign ſtyle, which 

has only of late years been borrowed by us from the Engliſh 
practice, owing to the Britiſh ſtatutes which have aſſign- 
ed that ; puniſhment; for . ſundry offences, or have regula- 
ted the manner of carrying it into effect. As words of 
common language, and in the ſubordinate and explanatory 
parts of ſentence, which deſcribe the method of executing 
1 e 5 : ; | the 


> 


the doom, thoſe terms were inde 


July 24. 1676. 


JE" puniſhable 
with Tranſpor- 
tation. | 


Feb. 15. 1692. 


April 17. 1701. 
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genuine and legitimate ſtyle of a Scots doom'of depor tation;and = 


that which always before, and for long after the year 1703 


was employed in the body of the ſentence, that part of it 
which decerns and ordains thething to be done, was invariably 


to baniſh, and not to tranſport. Thus on the petition of Ja- 
net Spens, © The Lords decern and adjudge her to be 5a. 
% niſhed this kingdom, never to return again under the pain 
« of death; and ordain'the Magiſtrates of Dyſert to tranſport 
„her from the tolbooth of Edinburgh to the tolbooth of 


'« Dyſert, and there to keep her in firmance and captivi- 


* ty until occaſion offer for tranſporting her beyond ſeas.” ? 
In like manner, in the caſe of Richard Guine, „ The 
Lords, in reſpect of the faid verdict, do baniſh the ſaid 


Richard Guine furth of this kingdom, never to return in 


time coming, under the pain of undergoing ſuch puniſh- 
„ment as the ſaid Lords ſhall appoint; and ordain him to 


e he carried back to priſon, and to BS COMES! mere ral 
«de be tranſported. "y TEL ee rte 


AGAIN; in the caſe of John 1 Morton, lader appointing. 
him to be ſcourged and to ſtand in the pillory, the ſentence _ 
proceeds thus: And thereafter, the Lords do baniſh him 
« furth of this kingdom never to return to the ſame again, 
„ under all higheſt pains; and ordains him to be carried 


„ hack to priſon, and therein to remain WOES a convenient 


« occaſion offer for his tranſportation.”” 
As alſo, on the 11th November 1702, Elſpeth Johnitor | 


and Iſobel Crawford have ſentence in theſe words: Like- 


as the ſaid Lords baniſh the ſaid Elſpeth Johnſton and Iſo- 
„ bel Crawford furth of this kingdom, during all the days 
" * their lifetime, under all en pains z ; and ordains them 

| | „ 


— 


AGAINST REPU TAT ION. 


4 to be carried from the Water: gate to the Correction-houſe, 
« and there to be detained till a fit par Fawity offer for thee 
*« tranſportation, never to return. 
O the 17th of the ſame month, Janet Syme is doom- 
N ed in almoſt the fame terms, thus: Likeas, the ſaid 
Lords baniſh the faid Janet Syme furth of this kingdom, 
during all the days of her lifetime, never to return again, 
“ under all the higheſt pains; and ordains her to be carried 
0 back from the Water-gate to the Correction-houſe, and 
there to be detained till a fit appartunity offer fer her tran- 
ſportation.“ 
Caszs, without 1 ds ba quoted. to this effect. 1 
have el theſe, as among the neareſt | in date to the ſta- 


wute 1703. 


In ihe oY Alle very numerous, where the Ae 
| clauſe i is fuller, and makes, mention of the quarter of the 
world to which the priſoner is to be carried, ſtill the decer- 
niture is to baniſh, or for baniſbment of the priſoner, and not 
to tranſport him thither. I ſhall refer to the following, out 
of many that might be produced. The caſe of John Val- 


I lance, May 7. 1687; of Hugh Smith, on the ſame day; of 
Maxwell and Rankin, November 7. 1690 ; of Helen Scott, 
November 21. 1693; Biſſet and Currier, Auguſt 8. 1705; 


+ 3 *, 


September 15. 17153 John Pringle, June 21. 1715. 


Chriſtian Strachan, November 24. 1712; William Baillie, 


og 
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tation. 


Ir would be tedious to purſue the train of caſes onwards. 


Suffice it to ſay, that this continued to be the form of ſen- 


rence down at leaſt to the years 1754 and 1755, in which I 
find theſe inſtances. of judgment, bani/hing to the plantations: 
The caſe of Ronald Macdonald, Auguſt 13. 1754; Alexan- 
der Sime, December 10. 1754 ; David. Murray, January 25.. 
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17353 Alexander Cameron, April a5. 1755 and Janet Robert- 


ſon, Auguſt 13. of the ſame year. Nay, ſo firmly had this ſtyle 
been ſettled, that the Court would not depart from it even in 


applying thoſe Britiſh ſtatutes, which inflict the puniſh- 
ment of tranſportation. On the 27th February 1721, Chriſ⸗ 
tie, Wilſon, and Keddy, are indicted for the forcible hin- 
drance of a revenue- officer, on a ſtatute of the 6th of Geo. I. 
which ordains the -offender “ to be tranſported to ſome of 


* his Majeſty's colonies in America” for a ſpace not ex- 


ceeding ſeven years. The libel concludes, that the pannels 


„ ought to be puniſhed with the pains provided for ſuch of- 


« fence by the act above recited.” The Court © find the 


„ ]jbel relevant to infer the pains of the act libelled.” On 


the 8th March 1721, Keddy is found guilty by the aflize. 


In reference to which conviction, the Court, © By the 
„% mouth of Charles Kinroſs, macer of Court, baniſh the 


* ſaid Jeremiah Keddy to ſome of his Majeſty's plantations | 
e in America for the ſpace of five years; and ordain him to 
« be detained in the tolbooth of Edinburgh, ar fr and . I 


* an occaſion onus for nnn him en 1. 


; 1 N like A in tub other Nähen Win ee 


of Court, having reference to, or making mention of this ſort 


of ſentence, no appellation but bani/hment ſeems, in any in- 
ſtance, t to have been 5 to it. In the m_ among _. 


1 In the caſe of William Me. convidted of coining "hall -pence, my 8 : 
1729), the ſentence is © to baniſh or tranſport him to the plantations.” The 


ſtyle of ſentence in the Court of Seſſion, in the caſes of their criminal cognizance, 


was preciſely the ſame. See Acts of Sederunt, (Edit. 1790), caſe of Adie 
and Shaw, July 28. 1739; William Stevenſon, February 18 1747; John Smith, 
March 2. 1753; Charles Turner, February 25. 27 $7; 3 —_— * Joly 18. 
3765: ; Peter 1 * II, 1773. . | 


AGAINST REPUTATION, 


of William Baillie, the interlocutor of relevancy has this 
clauſe: And alſo find the ſaid William Baillie, his being 


Lords of Juſticiary, and thereupon ſentenced to death; and 
« thereafter the faid ſentence being by the Lords of his Ma- 
jeſty's Privy Council commuted to baniſbment, upon an 
* enactment to depart furth of his Majeſty's dominions to 
America, ſeparatim, relevant,“ &c. Again; in the record 
of the 12thi March 1701; we find a recommendation from 
the Lords of Privy Council, relative to the execution of 
ſentence of death upon Thomas Anderſon and John Weir, 


which ſentence of death (it ſays) was formerly com- 
„ muted and changed into ſentence of baniſpment Jurth of: 


his Majeſty's dominions by the ſaid Lords, not to return into 
* this kingdom under the pain and certification of- having 
d the ſaid ſentence of death put to execution againſt them. 


It proceeds to relate, that the ſaid perſons had nevertheleſs 


been found in Scotland, and therefore © the Council have re- 
_ * voked and hereby revokes and diſcharges the foreſaid com- 
mutation and change of ſentence from death to baniſb- 
* ment, and have remitted,” & c. There follows an order for 

putting the ſentence of death in execution, On the-13th and 
_ 17th of the ſame month, other proceedings. take place rela- 
tive to the ſame. perſons, which explain the nature of the ba- 

 niſhment here alluded to. A report had, it ſeems, been made 
to the Privy Council by the Lord Advocate; which report 


relates, That the Lords of Privy Council did alter the 


ſentence of death pfbnounced againſt him (Anderſon) to 
baniſbment, not to return under the pain of death, and 
that accordingly he was liberate and ſent to Flanders; but 
a having returned, and being again apprehended, the ſaid 
* Lords of his Majeſty' s Privy Council upon the gth Fe- 

"FORE II. 5 O as bruary 
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X. 4 r 1699, did baniſb bim and ſome others to bis Majeſty * 
plantation in America. Thus the one entry in the re- 


cord explains, that the ſentence, which in the other is ſimplyß 
ſtyled a ſentence of bani/hment, was truly ſentence of tranſ- 
portation, firſt to Flanders, (whither he was, probably .car- 


Tied to ſerve as a aki) and afterwards to the Tongs 


playcarions. | 


As ei was thus the term, which the courts of 
law, in 1703, were in the uſe of employing. when. they ad- 
judged any one to be tranſported; is it to be imagined, that, 


in framing the ſtatute of that year, which was made for the 
- preciſe purpoſe of limiting the . puniſhment of leaſing- ma- 


king, the Legiſlature would have made uſe of this very term, 


if their meaning had been to forbid the inflicting of 
_ tranſportation for any ſuch offence? There ſeems to be 


no ordinary nor probable rule of conſtruction, under which 


this could be held to have been their meaning, if there 


were even nothing in the ſtatute but the bare term of ba- 


niſhment, unaccompanied with any other words or provi- 


ſions to expound it. And far leſs is ſuch a conſtruc- 
tion to be applied in the actual circumftances of this ftatute, 
whereof the preamble informs us that it was made, becauſe 
the laws therein recited and altered were *© as to the foreſaid 

capital puniſhment, of dangerous conſequence,” and which 
« reſerves an expreſs power to puniſh the offender in his per- 
fon, © life and limb: always preſerved. So that according to 


the very words of the act, its utmoſÞ® ſcope and purpole is 


to protect the leaſing-maker againſt the ſeverity of ee an- 


cient edicts which puniſhed him with death. 


To theſe. conſiderations, | chiefly. two arguments . ; 


been N It is faid, that in the ſtatute 1670, c. 2. 
| which | 


AGAIN'ST/REPUT/ATION. 


which authoriſes tranſportation in the caſe there provided 


for, that puniſhment is deſcribed at large, as baniſhment 
by ſending them to his Majeſty's plantations in the Indies.“ 
Hut this one inſtance; of the employment of a fuller phraſe, 
and this too in a rigorous law, which is penned throughout 
| with: a plain anxiety to fix matters down againſt the delin- 


quent, will never outweigh the evidence which ariſes from 


the ordinary uſe of the ſimple term baniſpment, in that ſame 
broad ſenſe, in the ſentences and proceedings of Court. 
Still leſs will it prove, that ſuch a ſpecification was neceſſary 
in a ſtatute, which was not made, like the act 1670, to 
create 4 new offence, and aſſign its puniſhment, but only to 
limit the ſeverity of former laws againſt an old and known 
tranſgreſſion, by protecting the delinquent in life and limb. 
Accordingly, this conſt ruction has been put upon the term 
baniſhment in the ſtatute concerning fraudulent bankrupts, 
which, (with as near an affinity of phraſe to the act 1703 as 
can be expected to happen in any two laws), appoints them 
1 puniſhed by baniſhment or otherwiſe, death except- 
« ed, as they ſhall ſee cauſe. Under this ſtatute, the Lords 


of Seſſion gave ſentence, adjudging George and Robert N or- 


ester to be baniſhed to the Ne I, 
Tas nin . is Gat on 155 at x6090; Cs 9. 
one of the ſtatutes concerning leaſing- makers, which orders 
them © to be puniſhed by impriſonment, bani/hment, fining 
or mair. rigorous , corporal pain.“ Theſe two ordinan- 
ces, (it is ſaid), in 1609 and 1703, being in pari nateria, 


are to be conſtrued in the ſame way; and baniſbment im 
the act 1609 could not poſſ bly mean tranſportation,. as Scot- 


land had not at that time, nor until the end of that cen- 


e e 01 1155 FL tury, 
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1696, c. 3. 


July 26. 1748. 
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, tury, any colonial poſſeſſion of its own, in which to re- 
ceive or confine the convicts. And it is argued, that 
without the command of ſome ſuch ſettlement there could 
be no ſentence of tranſportation, by reaſon of the want of 


power in any court, to carry its decree into effect in any 
place which is out of the bounds 10551 its own neee 5 


THis, however, (to paſs. over kl 11 1 On 951 is a 
haſty inference, which has been made without a due re- 


ſearch into facts, and in the raſh' confidence, that becauſe 


the thing could not formerly be done in the preciſe form 
and faſhion which is known in our days, therefore it could 
not be done at all. I learn, on the contrary, from the re- 
cords of Court, that tranſportation to parts abroad was * 


ſentence known to the Scottiſh practice at that very time. 


On the 14th September 1609, Andrew Henderſon is con- 
victed of the crime of mutilation ; but, on account of ſome ; 


difficulty in the caſe, the Juſtice delays to pronounce doom, 

till his Majeſty's pleaſure on the matter be known. Ac- 

- cordingly, on the 18th April 1610, a letter from the Lords of 
Privy Council is preſented to the Court, wherein, © Accoir- 


« ding to the Kingis Maujeſtie's will, pleſour, and directione,” 
they ordain the Juſtice and his deputes “ to pronunce dome 


and ſentence againis him, ordaining him to be baniſt his 


Majeſtie's hail dominionis, during his lifetime, and nocht 


© to returne againe wythin the ſamyn, under the paine of deid; 
and efter ye protitinclng of yu dame and ſorttenes, 't to caus 


I In a, I © SAI bad Vee 3 in 0 * * come N 
into practice in the courſe. of that century, and been invariably known under the 
fiyle of bani/hment, (which we have ſeen was the caſe) ; muſt not tlie Legiſlature 
be held to have uſed that term, in the ſtatute 1703, in its eſtabliſhed ſenſe as ar 
tat time, without any regard to the application it had in x609 ? 


AGAINST REPUTATION. | 109 
« the ſaid Andro returne bak againe to his waird wythin LEASING- 
| EI a MAKING. - 
the tolbuth of | Edr- thair to remane with the remanent ORs; 
„%  wairdours'in the tolbuth, gubill he be 'reddie to inbark, and 
e that ordour be tane for convoy and tranſpoirt of him to his ſchip. 
Whereanent the extract of yir preſentis ſall be unto ye ſaid 
« Juſtice-Clerk, and yar deputtis, ane ſufficient warrand.““ 
Agreeably to this order, The Juſtice, be the mouth of 
John Lawſoun, dempſter of Court, decernit and ordainit 
C ye ſaid Andro Henderſon: 20 be haneiſt our Soveraine Lordis 
e haill dominionis, during his lyfetyme, and nocht to returne 
© againe wythyn the ſamyn, under ye paine of deid ; as he 
that was fund culpable and convict of the crimes above 
« ſpecifiet 3 and thaĩreftir, ordainit ye ſaid: Andro Hender- 
4 ſon to be tane bak againe to his waird be the Magiſtratis 
e of Ear: to ye tolbuth of ye ſaid burgh, thairin to remaine 
with ye remanent wairdours, gubille be be reddie to imbarque, 
« and that ordour be tane OY "Oy and; n, f 5s to his 
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l this record; puts it out of Anette has ole. 
tion was a known mode of puniſhment at that period; ſo 


the following is no leſs unexceptionable evidence of the 

application of it, in thoſe. days, to the crime of leafing- 

making. In March 1612, William Tweedie in Heuch Mar. 11. & 13+ | 
Brae, was convicted of uttering certain fcandalous and 

irreverent ſpeeches againft the King, his Council and Juſ- 
tices; and doom paſſed on him in theſe terms: © The 
6 Juſtice, with the advice of the Lords of his Hieneſs 
Secret Counſall, by the mouth of Alexander Kennedy, 
dempſter of Court, decernit and ordainit the ſaid William 
* Tweedie in Heugh Brae, to be ſcourgit through the burgh 
of Edinburgh, and thereafter 10 be baniſbet furth of his Ma- 

Ll Jeftie's haill dominions, and naewiſe to return again with- 


: 


in the ſamin, andir the pain of banging to the dead, but n | 


If puniſhable 
with Tranſpor- 
tation, 


doom; and being ſcourgit thro” the town, that the Mags. 
of Edin. return him back again to his waird within their 


"Or OFFENCES. 


* thieve's hole, therein to remain whyle ane ſhip be provydt 


to tranſport him furth of bis Majeſ/lie's nen nanner . 


«© faid, WRT Was eg 8 doom.!! BIRDING 7 


Tux n e are farther iaRandes of the ſame Gre 5f "By 


tence. On the 1 3th September 1615, James Moffat alias Ha- 
lyburton, a jeſuit, in purſuance of a'warrant from the Privy 


Council, has ſentence, and enacts himſelf, and is ordered 
to find caution , © to depart and paſs away furth of his 


« Majeſty's dominions, betwixt and the 2oth October next 


«© to come, wind and weather ſerving, and naewiſe to return 
« again within the ſamin, under the pains of dead.“ The 
act of Court proceeds to relate, that the Juſtice ordered him, 
% to be taken back again to the tolbooth and ward-houſe 


* of Edinburgh, by John Macmath, Baillie of Edinr.;“ and 
it concludes with directing, ©* that. he remain in the ſaid 


« ward while a ſhip be in readineſs wherein he may be tranſported, 


according to the ſaid Lords of Secret Councils warrand 
direct to my Lord e for that effect, dated 2 234 Au- 


ce ouſt 1615.” | 
LIE E WISE]; upon the 18th March 16 181 in hs caſe of Colin : 


Bruce, and under authority of the like warrant, the Court 


& ordainit the ſaid Colin Bruce to be baniſhed as of before bis 
« Highneſs haill dominions, and never to be found within the 


« ſamin, under the pain of dead, but farther favour.” And : 


I In tranſcribing ſome of the following entries from the record, the old ſpel- 
ling has not been preſerved. But if not * totidem on” they : are at 
lea faithfully given cotidem verbis. . 1 5 5 


= F then act of Court after relating that Bruce enacted himſelf ENS 


85 words : “ And that they be returned back by the ſaid 


AGAIN REPUTATION, -© © un 


to that effect, concludes thus: Likeas the ſaid Juſtice or- — 


_ « dained the ſaid Colin conform to the ſaid Lords warrant 
<« to be returned back again to the. ſaid. Ward by the ma- 
„ giſtrates of Edinburgh, to be kept by them therein in ſure 
( ward, firmance and captivity, unto the time a OP: "= 1 | 
— red wherein Gs be Ces bart 1 1 
| | FRET QAM en . J 
1 is again * wich ane if el 
in the caſe of George Nicol, in 1633, for calumniating the with u 7 | 
| King's officers, and depraving his meaſures. On the 8th . 
March the Juſtice deſerts the diet againſt him, © in reſpect 
the Lords of Secret Council, by warrand and direction 
( from his Majeſty, has tried the crimes foreſaid before them- 
« ſelves, and has found him culpable thereof, and has given 
« out ſentence of baniſhment again/t him furth of his Majeſiy s hail 
_ © doninions, together with their ordinance that he ſhould,” 
2 c. Here the act relates the order of Council for placing 
him on the pillory; and it concludes thus: And returned 
« thereafter back again to the tolbooth to ward, to remain 
therein, while ane ſhip be prepared to tranſport bim furth 
f his:Majefty's' dominions ; whilk ſentence has accordingly 
been dne him the ſaid en um in pie 
_ © of ther. ii 
O the 24 of Fahraary 16 45 William a6d Thomas Mac- 
| kie, convicted of falſehood, are in like manner baniſhed 
upon à warrant of Privy Council. After directing them 
to be placed in the pillory, the ſentence proceeds in theſe 
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* hangman frae the ſaid market-croſs, after the ſaid 12th 
hour of the ſaid day, to their ſaid ward, there to re- 
main, while they be Hipped in ane ſbip for their tranſ- 
a * porting out * of this A and that they mould do their 

exact 
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« exact diligence in making of their preparation) and; pro; 


©. viſion to depart, and that within the. ſpace of 40 days, 


limited by ſaid Lords of Secret Council for their removing, 


and away paſling.””..., The decerning clauſe of the ſentence 
18 thus: © And to "ip baniſhed this kingdom, viz. the ſaid 


„% William Mackie of Mortoun, during the King's pleaſure, 
and the ſaid Thomas Mackie during his lifetime, and ne- 
ver to return N rear the PO. of « death,” ”, 


* 


21 7 w ; 
40 A 


** che wad April Rh Rs Davidſon, Grin of adul- 
tery, is by warrant of © Council baniſbed furth of this 
% kingdom,“ under the pain of death, and is ordered to 
be ſent back to ward, * to remain thair while ane ſhip be 
*« in readyneſs for her tranſporting 3 and at the time of her 
© conveying to the ſaid ſhip, that ſhe be carried by the or- 
« dinary executioner or hangman of ſaid burgh of Edin- 
„ burgh, to the houſe of correction, and to be ſtamped and 
“ burnit by him with ane hot iron, in any one of her hands, 
«© either fore or back part TIRE, ang; dr TO to ; 
e the ſaid ſhip.” 3. 4100 p 

Tr would not invalidate: whe cid a choſe EY I 21 
though, at this diſtance of time, the preciſe faſhion could not 
be ſhewn, in which ſentences of this kind were carried into 
effect abroad. The proof would ſtill be unimpeachable; that 


in one ſhape or other the convict was tranſported. But we 


have not even this difficulty to contend with. For, from the 
ſame authentic ſource of information, we have the know- 
ledge of at leaſt one mode of explicating the ſentence in the 
way of confinement and ſervitude abroad, not leſs effectual, 
and even more rigorous, than that which is now in practice. 


It was ſimply thus. In thoſe days, the younger ſons of the 


Scots gentry were ſoldiers of fortune, in n every ſer⸗ 
| vice 


8 


AGAINST RE POT ATI 0 „ 8 1113 


vice in Europe; and it appears that they were permitted to LEASING. 
recruit at home. The Juſtice, therefore, to inſure the exe- — 5 
cution of his ſentence of bamſhment, had recourſe to the 
_ ealy, but ſubſtantial expedient of adjudging the convicts as 
ſoldiers to thoſe officers, to ſerve them in the foreign wars, and 
of taking ſurety from the officers, (as in later times from the 
contractor for tranſporting felons), o keep the men abroad, 
and employ them in military ſervice. For farther ſecurity, 
the Juſtice added the certification of death, if the baniſhed 
man ſhould-at any time of his life return to, or be found with- 
in the realm of Scotland. It will be proper to ſtate the evi- 
dence of this nen at TOP and in _ 65 enen of 
6 the record. I | 
Ol the aid Ai 1626, Rubber Arbroath aud four per- If puniſhable 
ag more, priſoners for ſundry crimes, compeared before the with Tranſpor- 
: Juſtices, “ and acted themſelves of their own conſents, and —— 


15 became bound and obliged to depart off this country with 


© Crowner Mackie, to ſerve in bis Majeſty's weirs beyond ſea, and 
never to be found again within any part of his Majeſty's do- 
* minions in time coming, under the paine of dead. 'Thereafter - 
_ © thedaids five perſons were by direction of my Lord Ju- 
A ftice-Clerk, taken back to ward by the Baillie to ſtay there- 

© intill, while they were delivered to the Captain or Crown- 
er, to be put aboard:of the ſbip with the remainent ſoldiers con- 
e ducit for his Majeſty's ſervice 1. Theſe RP Barn were 
under CO of a warrant of en nn 


O che 15th b U 1, in virtue of dy like warrant, pro- If puniſhable 
ceeding on the ee or Cures Alexander „ 
> Vet Mont 13ts 014 ayer 9 5 John f 


— The by Lg in- this 3 was in the King's Grview But Hill the man 
was to be detained, and to — abroad only, and beyond ſeas. 
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If pyniſhable 
with Tranſpor- 
tation. 


or OFFENCES. 


John Cumin appears before che Juſtice, and: enacts kimſee 5 
* to be tranſported by bim (Fairly) to Germany, there to ſerve under 


him as ane ſoldier in the wars thereof, he firſt becoming acted 


liver the ſaid Daniel to that. effect 


in the books of adjournal to depart furth of this kingdom, 


© and not to return again within the ſamin without licence, 
4 Ander the pain of dead. The act concludes with an order 
for delivery of his perſon to Alexander Cumin, who becomes 
caution to receive him from the Magiſtrates of Edinburgh, 


and to deliver him to Captain Fairly, to the effect foreſaid. 


On the 22d March 1633, Daniel Niſbet is convicted of 
theft before the Juſtice. The proſecutor, William Kirkwood, 


ſets forth, that the priſoner “ ig ane lufty young man who might 


« be made ſerviceable in the wars,” and he is accordingly ba- 
niſhed, by warrant of Privy Council, wh ereof the entry 


_ concludes thus: And ordainis him to be detained in ward 


“% untill occaſion ſhall be had of ome Captain who: will 
« undertake and be anfwerable to tranſport the ſaid Daniel furth 
« of the kingdom, unto whom the ſaid Lords ordainis and 
* commands the Provoſt and Bailies 5 eam 
The ſentence of 
Court ordains © the ſaid Daniel Niſbet t to ON baniſhed this king- 
* dom, and not to return again within the amin! in time « co 


9 mies under the mus of dead.” ib 


Tung i is EH followitgrie entry; of the ry Joly OY with 
reſpect to John Lawſon, a priſoner apprehended by the Laird 
of Innerleath, and charged with the ſtealing of two horſes; 


ho, conform to an act of the Lords of Secret Council, 


« of his awin confent became acted and obliged as ane baniſhed = 
nan, to depart off this kingdom, and not to be found therein 


in ony time coming, without his Majeſty's licence, under 


the paine of dead. Likeas for that effect he was preſently ; 


< tain off the ſaid Laird o, Aae his hands, by Mr 
8 George 
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— « Goods Gladſtanes, ferivener to Captain Robert Maxwell; to ; LEA N 
4 be tranſported and put in ane ſhip with the ſaid Captain R- Lo 
ert bis other er 4. off this" er to "be 1 of 
% Frame ina, 210 an 
Os the 7th Aügult 1635, M Genen Aldzamdes FRY 
John Caſſie; Robert Watſon, John Macinnes, George Watt, 
John Grant, and William Kirkwood, perſons accuſed of theft, 
are decerned by the Juſtice-depate to be of their awin 
„ conſent baniſhed this realm, and never to be fund within the 
_« ſamin at any time hereafter without his Majeſty's licence, 
d under the pain of dead. Likeas the ſaids James Gordon, &c. 
_ «« acted themſelves of their awin conſent to depart and paſs 
away off this kingdom in company of Captain Thomas-Mofat, 
and to ſerve bim in the weirs, and nocht to return within 
— 7M this kingdom, without his Majeſty's licence hereafter, un- 
der the paine foreſaid (of dead); and the ſaid Captain Thomas 
Maffat being perſonally preſent, accepted them as his ſoldiers, 
and obliged bim to tranſport them furth of this kingdom with 
„ himſelf, ſo that they ſhould not be ſeen on the public 
e highways, while they are ſhipping and Sony. 
5 een under po of 500 merks home 0 
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on chi sch igual} 16 36 patrick - Davidſon, oiled with If puniſhable 

prevarication and contradictory depoſitions, enacts himſelf ps 
before the Juſtice-depute, to be baniſhed this kingdom, and to 

« paſs aff the. ſamin to the weirs, and not to be found within 
A the ſamin thereafter, without his Majeſty's licence, under 

© the pain of dead. The charge in this caſe was not of a 

capital nature: And the enactment proceeded under autho- 

ity and“ at command of the ſaid Juſtice-depute. “““? DEED 
Tux ſame thing was done, and under the ſame authority, 
in the caſe of John More, a perſon convicted of breaking into Nov. 15. ow 
P 2 | 2 
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Ff puniſhable 
with Tranſpor- 
tation. 


4 came acted and obliged of his awin conſent to undergo 


by authority of the Juſt ice-depute, decerned and adjudg- | 


ray to ſerve in the weirs in foreign. parts, and naewile to re- 
turn back again within this kingdom, or to be fund with- 


or OFFENCES 


a ob . ſtealing writs. He appeared i in Court, and © be- 


the ſentence of voluntary bani/hment, and to depart and paſs 
«© away as ane baniſhed man furth of his Majeſty's haill do- 
% minions, and ſpecially aff this his Majeſty's kingdom of 
« Scotland,” under the pain of death. The entry proceeds 
thus: © To the whilk ſentence of voluntary baniſhment the 
c faid Juſtice-depute has interponit and interponis: his au- 
© thority by thir preſents. Likeas James. Balfour ſerjeant to 
« Colonel Sir David Balfour, brother to my Lord of Burly, being 
© 40 f perſonally preſent in judgment, nar-ir HANDS with the 
% faid John More, acceptit and receivit him as ane ſoldier to the 
* ſaid Sir David, and became actit and obligit to put him in ane 
« ſhip, to be carried: and tranſportit by him with the remanent 
« ſoldiers furth of this kingdom towards the Low Countries, there 
& to ſerve in the wars, and that within 14 days next to come; 
the ſaid John More remaining always in waird, till the _ 
* ſaid ſhip be in readyneſs for his "ng W and * 
62 Portation, as laid is.“ For 


I the month of February 8 39, there are three proceed- 
ings and ſentences of the ſame ſort. On the 6th of that 
month, Alexander Craig, convicted of ſtealing: fix ſheep; is, 


ed to be baniſhed furth of this realm and kingdom of Scot- 
“land, and t be delivered for that effeft to Captain Walter Mur- 


in the ſamin at any time after bis zraz/portation, and away 
„ paſling, without his Majeſty's ſpecial licence or warrant, 
under the paine of death, to be execute upon him with all ri- 
4 gour.““ On the ſame n N e who had pre- 


viouſly 


AGAINST. REPUTATION. 


5 viouſly beer baniſhed;' as ctvicted of various: thefts, is; on 
5 product ion of theſe: ſentences, again baniſhed : *The juſ- 
© tices, in conſideration of the notoriety of the ſaid Richard 


x17 


LEASING- 
MAKING. 
— 


4 Lauder, his vicious life, and yet mitigating juſtice with 


„ merey, upon hope of the {aid Richard his amendment, or- 
4 dained him to be banniſhed this realm, and noways to be 
found within the ſamin at any time hereafter, under the 
« pain of banging 10 the. death, but favor. Which ſen- 


( tence the ſaid Richard maiſt willingly accepted, and of 


his aww conſent, became acted and obligit to depart and 
 « paſs aff this kingdom in company of Captain Walter Murray, to 
« ſerve him in the wars in foreign parts, and naways to return 
back again within this kingdom, or to be found thairintill 
« at ony time: hereafter, under tbe {aid pain f hanging to the 
4 death. In reſpect whereof the Juſtice ordained the ſaid 
Richard Lauder, with the ſaid Alexander Craig, to be 


„ returned: back to their waird within tlie ſaid tolbooth- of a 


Edinburgh; therein to remain while their delivery to the ſaid 
Captain Malter Murray, to be tranſported by bim as ſuid in. 
On the 25th of the ſame month, under authority of the Juſ- 


tice-General, John Tailzeour, a priſoner, on ſuſpicion of 


ſtealing a ſilver 4% (or cup), and other capital crimes, © be- 


comes actit and obligit of his awin conſent to be baniſhed 


bis lingdom of Scotland, and to depart and paſs aff the ſa- 
* min, in the company and ſervice of Captain Walter Murray, 
and to ſerve him in the wars. as ane ſoldier in foreign parts, 
and naewiſe to return within this realm; or be found there- 
uintill, at any time hereafter, without his Majeſty's licence 


ſpeciall grantit to him for that effect; under the paine of 
_ © death, to be execute upon him with all rigour but . 


8 Canine or * law to follow thereupon.” 1 
1A | | | On. 


If — 


OF, OFFENCES | / /; / 


- Ox 1ft March 1639, William Bar, late ſervant! to Sir James | 
Hamilton of Redhall, charged with ſtealing five filver ſpoons; 


with Tranſpor- in the time of his ſervice, is brought out of ward, confeſſes 
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the crime, and ſubmits himſelf to the Juſtice's pleaſure. 
In reſpect whereof, his Majeſty's Juſtice-General, mitiga- 
ting juſtice, with mercy, ordainit the ſaid William Bar to 
« be banniſbed this his Majęſiy's kingdom of Scotland, and not to 
“return again within the ſamin, without his Majeſty's li- 
« cence, under the paine of death; and for this effect or- 
« dainit, the ſaid William Bar 79 be delivered to Colonel Alex- 
% ander Erſtine,. to (paſs "with bin furth of this e — 466 
15 95 "= in "oe arg AS a ſoldier? . . 


on the 28th O ober 1639, Soba Metceandlh, l of 


adultery, and alſo as a counterfeit fool, and one who feigns 


himſelf to be dumb, confeſſes theſe charges, and enacts him- 
ſelf © to depart and paſs aff this kingdom as à banniſbed man, 
“ and to paſs away furth thereof, in company of Colonel 
„Alexander Erſkine, to r bim as ane e in the. Wars in 
foreign parts... 1. 
O the 19th July an Henry Manes. chargedin wich 1 
ing certain ſums of money, enacts himſelf to depart as a fol- 
dier under Captain z and John Johnſton, charged 
with uttering falſe coin, enacts himſelf. to pa with Ma- 
jor Riddell ; both under the pain of death. W | 
ON the 6th January 1643, John Aka a Robert | 
Slowan, both charged with: theft, (the one of 16 nolt, the 
other of a mare), are baniſhed by the Juſtice-depute, with- _ 
out any trial, conform to warrant of Secret Council. They 
accept the ſentence, and become bound to paſs away with 
Captain you Macmath, to ſerve hun as ſoldiers 1 in the fo- 
955 * 


« * 4 
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| reign wars, and not to be found in n Scotland ns a tip MAKING. . 
= ping, Gor? the como or death, 1 1 8 — 


1 Fo 
233;* * 
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Urox hs e of theſe ie two b eiae Gene to If puniſhable 
ariſe. 1/8, Every caſe that has been quoted, is an additional won Tranſpor- 


evidence of the ſettled conſtruction of the terms bani/hment and 
baniſhed man ; which we find to have been thus invariably 
applied to the perſon who was 'adjudged to be ſent abroad, 
there to continue and ſerve, whether under his Majeſty or 
ſome foreign Prince, as an indented: ſoldier in the foreign 
wars. 2dly, Theſe records are evidence, that from an early 


period of the 17th century, the puniſhment of tranſportation 


vas known to the practice of Scotland, and this in a, form 
at leaſt as ſubſtantial and ſevere as at the preſent day. It 
vas practiſed too, in the ſeveral forms of ſentence on con- 
viction, and of voluntary enactment, as in later times; 


and the doom was attended with the ſame certification of 


death in caſe of return to Scotland, as under the lateſt 


ſtatutes of his preſent Majeſty. Thus an end is put to the ar- 


gument, (an argument in itſelf utterly: inconcluſive ), which 
has been reared upon the ſtatute 1609; and it is ſhown with- 


al, that the defect of power in any court, to carry its ſen- 


tence into execution beyond the bounds of its own territory, 
was no hinderance of the ſubſtantial accompliſhment of the 
fame object in thoſe ancient times, which is now attained in 
another way. The truth is, that in all caſes of tranſportation 
do parts beyond ſeas, the reſtraint and confinement which 
take place abroad are not, in any proper ſenſe, by the authori- 
ty of the court which gives the ſentence; and this is equally 
true of the modern as of the ancient Sw carrying the 
judgment into effect. All that the ſentence of the Juſtice 


5 did of old, was lawfully: to enliſt the Convalt'; 3 to, put him as 
a. 


1. See the note, p. 108. 
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CHAP. X. a ſoldier, into the hands of an officer, within this realm of 
Scotland, with an order to convey him from thence, accom- 
panied with a declaration of the conſequence, if ever he 
ſhould again be found within the juriſdiction of the Court. 
The reſtraint which the man was ſubject. to on. his ar- 
rival in the foreign country, was not in virtue of. any 
dominion of the Juſticiar of Scotland there, (for he could 
pretend to none), but in virtue of the ſovereignty of the 
foreign Prince or State, in whoſe ſervice ſuch officer was 
employed. By the commiſſion. derived from that impe- 
rial authority, the officer was empowered to keep, and to re- 
ſtrain by military diſcipline, all his ſoldiers and recruits, 
of whatſoever country, regularly engaged to him according 
to the law of the land where he procured them. The juriſ- 
diction of the Juſtice was no otherwiſe concerned, and his 
' ſentence had no farther operation, than by engaging the : 
man as a ſoldier here, at home, and thus rendering him a 
lawful object of thoſe coercive. powers abroad, which | the 
officer derived from quite a ſeparate and foreign ſource. 
And juſt ſo at this day, one who is condemned to 
tranſportation. by the Lords of Juſticiary, is not confined 
in New South Wales upon the mandate and warrant of 
that Court, but by the order of his Majeſty and Privy | 
Council; who, in virtue of the ſeveral ſtatutes enacted in 
that behalf, have power to name his place of deſtination, 
and to detain and employ in labour there, (through the 

F medium of the contractors, with the perſons by them au- 
thoriſed), ſuch convicts as have fentence for tranſport- 
able crimes. The power which confines and employs 
the felon La, is therefore the controlling power of the 
Britiſh Legiſlature over the colonial poſſeſſions. belonging to 
the kingdom. The authority of the Court, whether Scots 
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or Engliſh, which adjudges him to be tranſported, is no LEASING- | 

Farther exerted than by rendering him a lawful object of — 

thoſe powers, with which, by ſtatute, his Majeſty (with the | 

advice of his Privy Council) has been inveſted. His caſe; in 

ſhort, is like that of a vagabond who is comprehended (as it 
is called), and made a ſoldier under one of thoſe occational 

_ ſtatutes which are paſſed for the more ſpeedy: recruiting of 

his Majefty's forces. By the ſentence of the Juſtices of 

Peace, proceeding upon ſuch a ſtatute, the vagabond is made 

a ſoldier, in like manner, and as effectually, as if he were 

voluntarily to inliſt. And here the exertion of their autho- 5 
rity ends. The peculiarities of the man's condition after- 

wards, are the operation of the mutiny act, which attaches 

upon all perſons who in this or ny" other n have ur 

: been e e as ſoldiers.” | 


- Tur this ſort of pas was Ae madty i If punichable 
rity of the Privy Council, and was chiefly applied at firſt to with Tranſpor- 
caſes in themſelves of a capital nature, nowiſe invalidates the 2. 
inference which is made from theſe memorials of our ancient 
practice. In truth, this was the courſe in that age, with almoſt 
every thing of either a new or an extraordinary nature, in 
the economy of the realm of Scotland. In particular, beſide 
a peculiar juriſdiction of their own, the Privy Council then 
enjoyed an undiſputed and conſtant ſuperintendence of what - 
ſoever related to the adminiftration of criminal juſtice; and 
were in the uſe of frequent intercourſe and conſultation 
with the Juftice and his deputes, concerning any thing of 
difficulty or importance that occurred in the buſineſs of the 
Court. Nay, it was even declared by ſtatute 1584, c. 129. 
_ that the King and Council were Judges competent to all 
perſons, and in all caſes whatſoever. How improper ſoever - 
"Vee. Ho, | any 
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— any ch contfol or ce in more egal and or- 
derly times, this was the rule and cuſtom, the fixed and ac- 
g knowledged law, of that period. And, becauſe in the arbi- 
trary reigns of Charles II. and James VII. many unjuſt and 
cruel things were done by the Counſellors of thoſe Princes in 
Scotland, (for which their memory is ſtill attended with 
the deſerved reproach) ; it will not follow that the Privy 
Councils. of all former times are to be involved in the 
= | fame cenſure; ftill leſs that every proceeding which at 
4 | any period originated with the Privy Council, as the Su- 
preme Criminal Judicature of the land, is therefore to 
I be expunged from the law, though afterwards adopted. 
4 into the practice of the ordinary courts of juſtice, and 
ſanctified by their uſage, and by the uniform acquiel- 
cence of the country, in all later ages. Indeed, it appears. 
from the precedents quoted, of which ſeven are without any 
warrant from the Privy Council, that as early as the time 
of Charles I. the Juſtice and his deputes had begun to fol- 
low the example of that body, (who had always ſpoken. 
through the Juſtice-court as an organ); and thus by degrees, 
the puniſhment of tranſportation became part of the com- 
mon and eee law of the land- | L975 
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If puniſhable Ir has, however, been objected, chat ſtill it has become 

EY Pn or. ſo under certain modifications, and with reſpe& only to. 
| crimes of a certain claſs, namely, ſuch as by the law of - 

Scotland are in themſelves puniſhable with death It bas 

been affirmed that our records do not afford a ſingle inſtance 
of tranſportation, (unleſs it were W 1 ang crime 
of a lower degree. wy. 
Ix the fact were even ſo; yet ill, if it "rs true, has ac- 


| cording toa inn conſtruction of the term een, it is equi- 
1 | valent | 


AGAINST REPUTATION. 


voalent to erauſyeriation; no Inference. could thence be made 
towards the deciſion of this debate. We ſhould ſtill have 
the expreſs authority of the act 1703, to uſe tranſportation 
as a puniſhment for this particular offence. But in truth, 
it is rather to be wondered at, that an aſſertion ſhould ever 
have been hazarded, which would go to expunge at one 


ſtroke a very large portion of the books of adjournal; ſo nu- 


merous are the inſtances of tranſportation applied to offences 
which are not puniſhable with death, and which are not 


by any ftatute made liable to baniſhment or tranſportation. 


The crime of mobbing was puniſhed in that way in the 
caſe of Fairney and Turnbull, Auguſt 9. 1720; of James 


Falconer and Janet Hill, October 6. 1725 ; of Buchanan, Ha- 


milton, Macfarlane, and Mitchell, October 15. 1925 ; of 


- Gilchriſt, March 9. 1741; of Richard Robertſon, in March 


1773; of Fraſer, July 26. 1784; of Paul and Anderſon, 
| I 24- 1784; : — e — 2. 1784. 


Tux flame puniſhment was applied to the crime of wound- 
ing with intent to kill, in the caſe of Alexander Sime, De- 
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If puniſhable 
with Tranſpor- 
tation.- be 


cember 16. 17543 of John Ogilvy, March 8. 1756; and - 


Thomas Young, July 11. 1771. As alfo, to the crime of ſolicit- 
ing others to raiſe fire, inthe caſe of William and Alexander 
Fraſer, November 4. and 14. 1720; to the caſe of defective 
proof of murder, Biſſet and Currier, June 1705; to the crime 
of ſending letters to extort money, in the caſe of John Fra- 
| ſer, March 19. 20. 1759, and of James Gray in June, July 

1737; to the crime of ſwindling, in the caſe of James 
Grahame, July 31. 1786, and of Thomas Hall, July 20. 


== 1739; to the crime of falſehood and conſpiracy againſt a 
_ Perſon's fame, in the caſe of Campbell of Burnbank in March 


1783 to the crime of vitiating writings, (by ſentence of the 
| Q 2 | Court 
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11 puniſhable 


with Tranſpor- 
ration. 


Feb. 4. 1704. 


to that of leaſing- making; and ſo far is the practice of Scot- 


a remedy to it, not excepting arent as the mature | 


An OFFENCES 


Court of Seſſion); in the caſe of William Dunbar, Pebiniey 
26. 1762; to the coining of halfpence, in the caſe of William 
Deane, October 6. and November 4. 1729, (which offence the 
Court had previouſly found relevant only to infer an arbitrary 
puniſhment); to the crimeof forcible abduction and marriage, 
in the caſe of Thomas Gray in July 1751. Theſe inſtances 
may ſuffice as a ſpecimen of the tenor of our practice in this 
particular. In point of wickedneſs, and of danger, fome of 
the offences thus puniſhed with tranſportation, are inferior 


land from refuſing to liſten to any argument of analogy or 

compariſon in ſuch matrers, (which ſome have ſuppoſed to be 
the caſe), that, even where a crime is entirely new, and has 
never before been the ſubject of trial, ſtill our Judges have 
the undoubted power, and are in the uſe, of applying ſuch 


and me of the evil n to en. 


IN the cloſe of all, it has PERS urged, that at leaſt i in prac- 5 
tice, the act 1703 has not been conſtrued to warrant tranſpor- 
tation; ſeeing that on no occaſion fince the date of the act has 
leaſing- making been puniſhed in that way. But this, if it 
were true, would only prove that no caſe has occurred in later 
times, where the offender has been thought deſerving of ſo 
rigorous a judgment; as indeed neither has any caſe hap- 
pened, where ſentence has been given for even fimple ba- 
niſhment. from Scotland. But though this be true with re- 
ſpect to ſimple baniſhment, the fact is otherwiſe as to tranſ- 
portation. For in the caſe, already mentioned, of David 
Baillie, a caſe tried within a few months after the paſſing of 
the act 1703, and in which the libel concluded for the pains of 
this very ſtatute, theſe were 1 by the — of that time, 
_ (certainly 


AA r EEPUTATION. 


MR battle qualifies: chin we to interpret the language 
of their own days), to extend to tranſportation ; and he ac- 


cordingly had ſentence of; baniſhment ta the plantations. It is 


true, that on petition to Parliament, the execution of this 
| ſentence was ſuſpended ; but it does not appear that any miſ- 
_ conſtruction of the law, in this particular, was among the 
reaſons alleged for reviſal of the proceedings. 

I HAvE now ſpoken of this matter ſomewhat more fully 
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than I once intended, or than the value or curioſity of the 


_ queſtion, in itſelf, may ſeem to deſerve. But for this I have 


had other, more intereſting, and I truſt, not unworthy mo- 


tives, beſide the defire of elucidating a point of law. Cer- 


: tainly 1 ſhall not think the digreſſion miſplaced, nor my 
pains thrown away, if, in any degree, I ſhall contribute to 
prevent t thofe falſe and injurious impreſſions with reſpect to 


the adminiſtratior of criminal juſtice in Scotland, which the 


induſtrious, and too curious «xitatlon: of this Er Is 
ns VEE calculated to occaſion. MT SOTO DIY: ; 
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OF PERJURY. | 


| CHAP. XI. I Hav now ſpoken of the principal offences, which are 

NVS to the injury of individuals in perſon, fame, or property. 5 
And, according to the method which was marked out in the 

introduction of this work, I ſhall now be led to inquire con- 2 

cerning ſuch tranſgreſſions as are chiefly vindicated on ac- 
count of their pernicious tendency with reſpect to the pub- 
lic polity, and general welfare of the realm. | Theſe may be 
diſtributed into ſeveral claſſes,—as they are injurious to the 
adminiſtration of Juſtice; to the conſervation of peace; 
to public order, police, and economy; to the intereſts of 
trade; to the rights of the King and his government; or to 
the reverence of God and of religion. : 


J. l thoſe es which are hoſtile to the courſe of 
juſtice, that which may ſeem to challenge the firſt rank, 
(though perhaps among the lower orders of people reputed 
more venial than many others, but for that very reaſon ſo 
much the more neceſſary to be diligently inquired after), 

is the crime of Perjury, or the judicial affirmation of falſe- 
wood upon oath. — beſide the n of this tranſ- 
5 9 | 


THE COURSE or JUSTICE. 


| xreſfion ina religious point of view, (which i is ſuch that | in 
all ages and countries the religon of an oath has been held 
to bind even to a ſtranger or an enemy), it deſtroys the ſe- 


5 curity of all manner of rights and poſſeſſions, and thus tends 


to defeat the great ends of law and government, and even 
1 to > unlooſe the bonds of ſociety among men. 


"Ts Taz ſubltance of the crime, and that which all the 
other particulars in the deſcription of it only modify and 
limit is, that a plain falſehood be explicitly and wilfully 

affirmed. For, if either there is any doubt about the true 


ſtate of the fact, or about the ſenſe in which the pannel's 
words are to be underſtood ; or if they can in any reaſon- 


able way be reconciled with the truth, or with an innocent 
intention; or, in general, if it is not manifeſt and obvious, 
but matter of likelihood only, and of inference and com- 


pariſon of many particulars, that he had a falſe and corrupt 


meaning, this ſhall ſave him from the accuſation of perjury. 
Indeed, it would be very dangerous to convict any one up- 
on ſuch conſtructive grounds; confidering the imperfection of 
language, and the ſtill more imperfect uſe which ſo many 
be perſons have of it, and how unequal their degrees of intelli- 
gence in the affairs of life, and even their degrees of capa- 
= on 1 the GET ie of 8 | 


Tun reruns and equitable caution was in n particular 
5 ebſerved: in deciding on the relevancy of the libel againſt 
Archibald Mackillop, This man had been a witneſs in the 
trial of certain perſons for a violent deforcement of the re- 
venue-officers, and had given a teſtimony, which in many 


points was very favourable to the pannels. Among other 


| things, he had ſworn, that they addreſſed the revenue-officers 
= | | | Es RE | | in. 
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A plain Falſe- 
hood muſt be 
ſaid. 


A plain Falſe- 
hood muſt be 
ſaid, 

Aug. 13. and 
Nov. 18. & 25. 
1754. 
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CHAP. XI. in a man and inoffenſive. manner, 4s, defiring 1 to 

r walk ſoberly, and to make no diſturbance.” Now, in this 
article, beſide others, he was, charged with perjury; in as 

much (faid the libel) as it will be proved, that the perſons WE 

| accuſed went violently up ta the officers, demanded their 

arms, and threatened to blow them up, if they reſiſted. It 

was pleaded for the pannel, that the two aſſertions were not 

abſolutely inconſiſtent ; for that in ſwearing to the one fort 

of addreſs and courſe oe behaviour, he did not abſolutely 

exclude the other, which might be uſed at a different period 

of the fray, and without his attending to it at the time. 

The Court, accordingly, in their interlocutor of relevancy, 

made an exception of this i of the cba bs © | 


A plain Falſe. TRE fame do@rine.i is ; farther confirmed by the judgment 
1 in the caſe of Robert Orrock; who had ſworn as arreſtee, in 
A Det. 10. & 24. a proceſs of forthcoming, that he owed Craig, the common 
4 debtor, ſuch a ſum by bond, and ſo much more as the re- 
. ſidue of the price of malt. In truth, he alſo owed Craig a 
farther ſum by bill. But he anſwered to the charge of per- 
jury, that, ſtanding as it did, his oath proved a greater debt 
than that for which the arreſtment had been uſed, and that, 
having eſtabliſhed this againſt himſelf, he conceived that he 
had ſubſtantially exhauſted the reference to his oath; ſo 
that in truth there was no prejudice from the omiſſion, either 
real or intended. The bill too, (he W, omit- 


56 Nerdaibic 18. 17 54. But find the altedaticn i in the ſecond article of the 

e faid indi&tment charged i in theſe. words: That the pannel ſwore that at the 
« time there mentioned, the ſaid James Mack indie deſired the faid Alexander 
« Cook and Alexander Thomſon to walk ſoberly, and make no diſturbance ;' not 
relevant, and refuſe to admit the ſame to probation ; and repel the hull. other 5 
Heer defences and a HT — OY the ſaid indictment. 8 
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464 from inadvertency, fince no ſpecial queſtion was aſked PERJURY. | 

| about it; as well as, for aught he knew, Craig might have YO 
indorſed the bill to another perſon, who, and not Craig, | 
would in that caſe have been his creditor. The Court found l 

the libel not relevant to infer the pains of perjury; and in- 
_ deed it will at leaſt be difficult, in any cafe, to ground a re- 

- levant charge oF thar crime upon a pure omiſſion r, 


Fon the ſame reaſons which 6 theſe deciſions, it Libel for Perja. 
is more eſpecially requiſite, that in all proceſs for perjury 7 * 
the proſecutor be not allowed to lay his libel generally, or 
in ambiguous terms; ſince otherwiſe he would take the cog- 
niſance of the relevancy of the charge to himſelf, out of 
the hands of the Court, to whom of right it belongs. He 
has to explain, therefore, wherein it is that the falſehood 
lies, and muſt ſupport (or as we fay, qualify), his charge with 
ſuch a ſtatement of the circumſtances of the fact, as juſti- 
fies his averment of a falſe oath having been taken, and ſhall 
ground a clear inference, (if they be proved), concern- 
ing the ſituation of the pannel's conſcience on the occaſiofi. 
It was, accordingly, for want of ſuch a detail and expla- 
nation, that one part of the libel was found irrelevant | 
in the noted eaſe of Lawſon of Weſtertown. The charge June 29. 1785. 
againſt this man was for perjury, in taking the oath of | 
_ truſt and poſſeſſion as a freeholder, although he well knew 
that he was not in poſſeſſion of the lands, and that the ſame 9 
were not his own proper eſtate, and did not belong to F 
 _ neither de Jure n nor r dt facto and nn although he N 4 
Vor. II. ol R well . 
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1 on the 6th July 197 3. Martin d was indifted for perjury, as baving, in 
an oath, omitted to ſtate a year's rent, received by him from a tenement in which 
he was infeft, in an annualrent. This oath was made in a competition with the 


debtor's widow. The purſuer deſerted the —— after debate, and before 
; os on the — 
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whit knew © that his pretended title they was nominal and 
.« fictitious, created for the purpoſe of enabling him to vote 
« for a member to ſerve in Parliament.“ Now, the firſt article 

of this charge, relative to the matters of property and poſe. 
Mon, was found relevant and ſent to an aſſize; being qua- 
lified by a preciſe allegation of theſe ouvert and contrary 


facts, that certain other perſons, (and not the pannel), were in 


the right of the freehold ſubject, property and ſuperiority, | 

and in the full exerciſe and- enjoyment of all the privileges 
and emoluments thereto belonging. But with reſpect to the 
latter part of the dittay, which only ſet forth in general, 
that he knew the title to be nominal and fictitious, without any 


explanation of theſe myſterious terms, or any account of the 
nature of the pannel's titles, or any detail of facts and cir. 
cumſtances, either to fix the meaning by the proſecutor at- 


tached to his charge, or which might enable the Judges * 
decide whether it were a juſt and warrantable meaning — 
this, the Court, for theſe reaſons, n not relevant, and . 


I June 27. LET % Find the libel, in ſo far as it charges that the pannel at 
| 4 the time, and on the occafion therein mentioned, did ſwear and ſubſcribe the ; 
' 4. oath required by the act of the 7th of the late King, although he then well 

« knew that he had no right or title to the lands upon which he then claimed to 
vote, and did accordingly vote, and that the ſame did not belong to him, nor 
were his own proper eſtate ; and. although he alſo well knew that the ſaid 
lands were neither de jure nor de fatto i in his poſſeſſion :. But, on the contrary, | 
that the ſaid lands, both property and fuperiority, did Belong to, and were in 
the actual poſſeſfion of the ſeveral perſons mentioned in the libel, relevant ta infer 
the pains of lau, and remit, &c. And fiad, that the other article of the libel, 5 | 
which charges that the right upon which the pannel claimed and voted, was 
nominal and ſictitious, created for the purpoſe of enabling him to vote ſor a 
member of Parliament, 7s not ſo qualified as to import a relevant charge of per- 
© jury, upon which the pannel may or can be remitted to the knowledge of an 


4 aſſuue and therefore diſmi the libel, in ſo. far as * chat part of the : 
18 9, charge.” | 


— 


- 


THE COURSE OF JUSTICE: 
2. 7. HE falſehood muſt be affirmed abſolutely. That is 


to 515 the pannel ſhall not be chargeable with perjury, if The Falschen 


he has ſworn doubtfully, or according to his belief or recol- 

lection only, and with relation to ſuch things, about which, 
from their diſtant date or otherwiſe, he might naturally be 
uncertain. For with this limitation any ſuch doctrine muſt 


always be underſtood ; as it is not to be imagined that a per- 


ſon may incur the guilt, and yet avoid the pains of perjury, 
by the thin device of adding this cautious but unmeaning 
| quality to his oath, when relative to things of which he could 
not but have a full knowledge, and an accurate remembrance. 
In the caſe of George Montgomery, this defence was accor- 
_ dingly, upon debate; repelled ; even though the ſubject of his 


oath was a promiſe alleged to have been made by him upwards 


of two years before 1. It may even be maintained, that an oath 


non memini, or nibil novi, has no abſolute privilege, when ap- 
plied to ſuch a caſe. For what if the thing referred to oath | 


| happened only a few days before; or if ſhortly before de- 
| poning, the 22 gave a full and nie relation of the 
R en een e whole 


« charge. ” In the later caſe of Lieutenant James Fife, where the libel was more | 


fairly and fully drawn in this 8 8880 this ties alſo was found relevant. De- 
n 12 55 Br) be: Fats n 7 85 

1 e 19. 0 The 1 F « the aid 2 bs having, in 
© manner libelled, openly, publicly, and audibly promiſed, agreed, or conſented 
to the preference of his father's creditors to all pretences he had to his father's 


t eſtate, real or perſonal, by his marriage-ſettlement ; or any other manner of 


( way whatſomever; or the ſaid pannel, his agreeing, or giving conſent to give 
preference to his father s creditors, excluſive of his own pretenſions to his fa- 
_ © ther's means and eſtate. by openly declaring his conſent in theſe terms, or iu 
other words or expreſſions to the ſame purpoſe ; and alſo his having judicially, 
6 upon oath, denied or contradicted the ſame, relevant to infer the pains of per- 
ov Jux. and * the baill defences dn for the aria DN 5 


PER x. 


muſt be ſaid * | 
ſolutely. 


Nov. 28. 1715. 
Jan. . 5728 | 
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— whole affair to dir witneſſes, who will fear to his 
| relation of it. | | 


V falſehood muſt be wilfull affirmed ; by one who : 
be affirmed wil. knows the truth, and who out of malice, or for e corrupt 
fully. and ſiniſter purpoſe, reſolves to conceal it. This circumſtance 
muſt, therefore, be affirmed in the libel; in like manner as 

it muſt be affirmed in a libel. for reſet of theft, that the pan- 
nel received the goods, knowing them to be ſtolen, Owing 

to an omiſſion in this reſpec, the charge was found irrele- 

vant in the caſe of Gabrict Halliday, in . 2 i : 5 


Oath of Calum- II is a cenſoquence 'of ts la chat there can "a 8 
= | xg no proſecution for perjury, in certain caſes where the oath 
83 is pure matter of opinion and belief, in which the law 
zs means abſolutely to truſt the perſon ſwearing, and leave him 
anſwerable only to his own conſcience; or with reſpec to 
which, from the very nature of the thing, no concluſive 
evidence can be obtained of his conſciouſneſs of the falſe- 
hood. The oath which comes neareſt to this deſcription, is 
the oath of calumny : becauſe, how groundleſs ſoever the 
proceſs may ſeem to all the world but the purſuer; yet poſ- 
fibly to him, under the influence of all the prejudices which 
miſlead a perſon in his own cauſe, it might appear to be ſuch 
A proceſs as he had good reaſon to bring, and to expect to pre- 
vail in. Perhaps, too, it is in the true nature of this pro- 
viſion of the law, entirely and ultimately to reſt the matter 
upon the perſon's conſcience, and no farther to reſtrain. the 
freedom of proſecution, than may be done by this ſafe and 
ſimple expedient. Another illuſtration is the oath (as it is 
called) in lawburrows ; with reſpect to which, be the ap- 


prehenſion of . ever ſo chimerical ad abſurd, it fill 
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oath to that effect, and can ſcarcely, in any imaginable © 
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Z might be genuine and unaffected in the perſon who made PERJURY, 


3 
= a — 


| way of evidence, be proved to have been otherwiſe, Be- 
ſides; it may be doubted whether the law intends that any 
one who will take this oath, which has the effect only of 
binding the party complained of more particularly to that 
_ courſe of conduct which he is at any rate obliged to ob- 
ſerve, ſhall be any farther queſtioned reſpecting the reality 
of his fears. The exception will, however, go no farther, 


5 I than t to the few caſes of chi defpripring, 


\ 


Ir is ls „ of the ſame principle, that the Oath muſt be 
material to the 


= oath, in that part of it which is challenged as falſe, muſt Natter at 1s. 


be pertinent and material to the point at iſſue. Meaning 
by this, that it muſt relate to ſome of thoſe ſubſtantial facts, 
which may have influence in the deciſion of the intereſt 
that is at ſtake, in the proceeding where the oath is made. As 
to minute or inſignificant particulars, ſuch as could neither 
be ſuppoſed much to attract the attention of the perſon ſwear- 


Y ing, nor to affect the opinion of thoſe who had to judge of 


his oath ; any error in theſe will not be aſcribed to malice, 
but to the more natural and excuſable cauſe of inadverten- 
ey, or imperfect recollection, or the like. 


| Tax falſehood, circumſtanced as has been mid 5 in point of Falſehood muſt 
1 ſubllanee; muſt farther, in point of form, be affirmed upon beon Oath. 
_ cath; in. contempt of that high preſence and ſolemn ad- 
juration, which ought moſt powerfully to impreſs the perſon 
with the awe of his duty: So that he only can be brought to. 
the bar for perjury, who is hardened againſt all reverence of 
God, as well as all ſenſe of obligation towards his neighbour. 
IT The moſt formal, and even written declaration, 1 1s not there- 
fore 


11 


5 
CHAP. XI. 


Dec. 19. 170g. 
Feb. 23. 1710. 


2 


on the trial, with reference to his declaration, ſeems to have been 1 , and ES 


© 


or. OFFENCES AGAINST 


fore a folticient” ground of proſecution.” Probably whis 
might be one reaſon, (but the interlocutor is in general 
terms), why the libel was found not relevant in the caſe of 
James Robertſon, who was charged with perjury, (among 
other offences), as having, on occaſion of a certain Poll-tax, 
ſolemnly declared that his means and eſtate did not amount 
to 500 merks; whereas, he afterwards, in a proceſs of ſpuil- 
zie at his inſtance, deponed, that he had loſt bonds to a2 
much greater amount 1. Farther; though the affirmation 


| approach more nearly to the reſemblance of an oath, as 


in the caſe of one, who in declaring before a Magiſtrate, 
ſhall of his own accord, call God to. witneſs the truth of his 
ſtory, and ſhall imprecate curſes on his head if he have told 


a falſchood; yet ſtill there is no proper indictable perjury. 
For this f is not an oath, nor a part of the record, nor of the | 
| 1 . el 


= So The Lords find the libel, as Ubelled upon che instructions produced, com- 

© pared and conſidered by their Lordſhips, not relevant.” | 

This objection was alſo ſtated to the, libel againſt Margaret Wood, 75 ebrua- 
ry 23. 163 1), as far as concerned her declaration of the gth December, before 


the Privy Council, which ſhe had afterwards contradicted 9 oath 3 out none 
of the points in that caſe were decided, | 


On the 4th n. 1777, Patrick Maccurly was indifted for perjury upon bs 
grounds. He had been precognoſced i in the view of a criminal trial, and had gl- 
ven a declaration very unfavourable to the accuſed. On the trial he retracted 
this, and gave a ſtrong teſtimony in favour of the pannel, who, in conſequence was 


4 acquitted. Towards the end of his depoſftion, he was aſked, Whether he had 
ever, on any former occaſion, given a different account of the matter? e he 


ſwore that he had not. The charge of perjury was laid upon this anſwer; 


after debate, and an order for informations, the diet was, on the 27th + any "Ip 


deſerted. It was one ſtrong objection to this charge, that the queſtion put to him : 


ſuch as he was not obliged to anſwer. b 


leaſt an uſeleſs, or or 


THE cOURSE OF-JUSTICE. 
_ proceeding; of the Magiſtrate; but a ſudden and intemperate 


' effuſion of the paſſion of the man; to which, how finful ſo- © 


ever, the law will not attach the temporal conſequences of 
perjury, by reaſon of the precipitate, unguarded, and ungeceſ- 
fary manner, in which the thing is done. 
TE only exceptions to this rule, are in the caſe of Peers, 
N whoſe privilege it is to be truſted in certain caſes upon their 
word of honour.; and of Quakers, whom the ſtatute 22d 
Geo. II. c. 46. allows, in all civil matters, to give their ſo- 
lemn affirmation inſtead of their oath; but under the expreſs 
proviſion of being liable to the pains of perjury, in caſe of 
: falſehood. | 


e Tas | ek be given before; ſome Magiſtrate, offi- 
cer, or other perſon, who has right and authority by law to 
exact or receive an oath in that matter. If it be only taken 
in the hands of [ſome private perſon, though in the proper 
and judicial words, it has neither that ſolemnity of proceed- 

ing, (to ſay nothing of the uncertainty of proof), which is 
- preſumed to put the perſon making oath upon his guard ; 

| Nor is it attended with any of thoſe conſequences. in point 

of intereſt to the man himſelf, nor of prejudice to his neigh- 


I bour, which are the proofs of the determined malice of the 


offender's heart, and which chiefly, and not ſo much the im- 
morality of the falſehood, are conſidered by the law, in 
diſpenſing, the pains of perjuxy. Buy parity of reaſon, no 
account ought to be had in this queſtion, of a voluntary 
| affidavit made. to facts. before a Magiſtrate; which is at 
rather an improper practice, on this, if 
on no other account, that it tends to leſſen the reverence 
of an oath, by the free emplo ment of it at Fan of the 
5 party, on LY wol occaſion. 


Oath muſt be 
before one ha- 
ving right to 


take it. 
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—— 
Miuſt the Oath 
be before a ci- 
vil Court ? 


n molt be in 


the ordinay 
Form, n com- 
plete. 


or OFFENCES AGAINST 


1 KNOW not whether i it is farther to be underſtood; the | 


the Court, or perſon before whom the oath is taken, muſt be 


one whole buſineſs is of a civil, and not of a clerical nature, 


The law, it may be ſaid, ought to interpoſe to puniſh thoſe 
perjuries only which interfere with temporal intereſts, or 
are violations of civil order, and will leave ſuch as happen 
in the courſe of eccleſiaſtical proceedings, to be chaſtiſed 
with thoſe ſpiritual cenſures, which are the proper weapons 
of that department. Beſides, it may be doubted how far 
the oath will be proved by the record of the Spiritual Court. 


J find, however, one inſtance of a perſon puniſhed for a 


falſe oath which was given in a court of preſbytery. On 
the 25th April 1601, William Barclay was indicted for 
hearing maſs, as alſo for perjury; having ſworn before 
the Preſbytery of Edinburgh, that he was of the Preſby- + | 


terian faith, and having afterwards attended twice at maſs, 


He came in the King's will ; was baniſhed for the hearing 
of maſs, and declared infamous, and Ms: of _ for 
the perjury. 25 


6. Tut dath muſh not only be taken before the proper officer, - 
but alſo in the due and accuſtomed form, in the department 
of buſineſs to which it relates. Whereby, if it is not re- 
. duced into writing, as by law or cuſtom required in that 
matter; or, in caſe of an oath of witneſs or of party, if it 


is omitted to be read over before ſigning, (but this the pan- 


nel has to prove); ; or if, being read over, it is omitted to 
be ſigned; or if, upon reading, the perſon retracts and re- 
fuſes to ſign, and is therefore diſmiſſed; in all theſe ſitua- 
- tions the law will not underſtand that a perjury is commit- 
ted. In ſome of them, becauſe there is not a finiſhed and 
ultimate affirmation of falſehood, adhered to on reflexion, 


and at the peril of the deponent; and in others, becauſe the 


buſineſs has not been conducted with that deliberation and 
| 25 regularity, 


21 „ 
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| kalt, which, if they had been uſed, might have deter- PERJURY. 
red the party, or have induced him to retract or explain, be- 
fore retiring from the preſence of the Judge. Beſides, in 
the caſe of the party not having ſigned his depoſition, (being 
a perfon who can write), it is not duly authenticated to be 
his, nor to be accurately taken down; and it cannot therefore 
be made a ground of charge againſt him. In confirmation of 
this opinion, Mackenzie * has cited the icaſe of Mr James 
Row. But though there ſeems to be little doubt of the 
_ © ſoundneſs of his doctrine, yet it has not the authority of 
any judgment that was given in the trial of that caſe. For, 
on examination of the ſeveral debates and interlocutors, it Aug. 2. & 9. 
appears that the Juſtice proceeded on the ſingle ground —— 10 „ 


of the depoſition . een n reduced in the Civil Nov. 21. 1666. 


Court 2. TORR ESE Fe . 175 85 f 


7. Tuxsk ſeem to be a ſummary of the neceſſary qualifi- need 5 
cations of the crime of perjury; and according to this ac- wx MO ra 
count of it, it may be queſtioned whether certain offences 
which in common ſpeech, and in a looſe ſenſe, receive that* 

appellation, truly amount to perjury in the eſtimation of law. 

One, for inſtance, who takes the oaths to Government, and af- 

terwards levies war againſt, or conſpires the death of the King; 

or he who takes the oath de fideli in an office, and betrays 

the truſt thereof; either of theſe perſons would in common 

Vor. „ * ſpeech 


: Ti, Perjury, k No. 7. | 


- HY « November 21. 1666. The Juſtice fand the Ye and duply proponit for 
80 « the ſaid Mr James Row pannell relevant, and that the dittay ought not to paſs 
4 tothe knowledge of an aſſize, in reſpe& the depoſition which is the ground of 

” the purſuit is reducit before the Lords of Council and Seſſion, as faid is,” 


* 1 
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r 


Do contrary 
Oaths infer Per- 


jury ? 


rent ways. The one offender ſwears a falſe oath, and calls 


the other is in the event only falſe, or faithleſs (I rather 


tated in Mackenzie i, concerning promiſſory vows and oaths, 
relative to performance of facts or pecuniary obligations; 
with this farther difference in favour of the offender, that he 


ſtances may even happen, which will affect the e 5 
after the time when firlt it is contracted. Os 


times: As where a perſon upon oath contradicts the account, 
which he had formerly ſworn to, of the ſame matter, or re- 
tracts his firſt 9 and confeſſes on oath that it was 


or OFFENCES AGAINST 


lech be mid to be perjured; 3 as certainly their guilt is 
in ſome meaſure allied to that of the perſon who ſwears 
falſely. Yet it is different too; in as much as it does not 
lie in affirming a falſehood upon oath, nor even in the falſely 
confirming a promiſe with that aſſurance, (ſince the perſon, 
at the time, may have been fincere in what he profeſſed), 
but in breaking or forgetting the oath which he has taken. 
The crime, in ſuch a caſe, does not exiſt, (as it does in every 
inſtance of proper perjury), at the time of the judicial and 
ſolemn act, but is made out by comparing the oath with 
the conduct of the man afterwards. In both inſtances, the 
obligation of an oath is indeed contemned, but it is in diffe- 


upon his Maker to be witneſs of the corruption of his heart; 
ought to ſav) to his 3 undertaken ! in that folemn - 


manner. 
Thx ſame anſwer may vtefalne the noa which - is agi- 


may not have performance in his power, and that circum- 


IN this place; 1 may alſo Ol 3 of the caſe w 
contrary depoſitions, emitted by- the ſame perſon at different 


alle. 5 


1 Tit. Perjury, No. 3. 


RHE COURSE OF JUSTI CE. 


falſe. That in this Btustzen he may be proſecuted for 


the falſehood of the firſt oath, if the true ſtate of the fact 


can be ſhown; and that his ſecond depoſition may be uſed 
as a circumſtance of evidence, (and a ſtrong one it certainly 
is), to prove the falſehood of the former; cannot be doubted. 
But that, without inquiry concerning the true ſtate of facts, 
or any affirmation made on that head, indictment ſhall lie 


for perjury, on the bare face of the two depoſitions as con- 


tredictory, and as one or other of them neceſſarily falſe; this 
is a different and more debateable poſition. For it ſeems eſ- 


ſential to every charge of falſe oath or perjury, that it ſet 


forth as well what the truth is, as the falſchood that has 
been affirmed ; which indeed cannot any otherwiſe appear to 


: be a falſehood, than by its oppoſition to the verity of the caſe, 


as it ſhall be proved. . Here, on the contrary, a conviction 


wort be ſought, not of any abſolute or certain ſtate of facts, 


but, (of which I know no example in the law), in a hypo- 


| thetical or alternative form, that by one or other of theſe 
_oaths, (but which of the two the libel does not even deſire the 
jury to find nor to inquire), a perjury has been committed. 
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Neither, in ſuch a caſe, have the jury any certainty or ſufh- - 


cCient warrant even of that concluſion; ſince for aught that 


needs be proved to them on ſuch a libel, both depoſitions may 


be equally falſe. The nature, therefore, of ſuch an offence, _ 


Wn ſeems to be rather a prevarication or contradiction upon 
| vath, in like manner as if it happened in the courſe of a 
ſingle depoſition. Vet I am obliged to acknowledge, that 


according to the aſpect of theſe caſes, that of Galbraith, 


July 10. 1605, —of James Bayne, March 10. 1620, —-and of 
Andrew Turnbull, June 22. 1622, there ſeems reaſon to 
; Velen, that in thoſe days this ſort of vacillancy was 
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CHAP. XI. 
— —_— 


Falſe Oath of 
any ſort infers 
Perjury. 


OF OFFENCES AGAINST 


not Jitiogulihed from proper perjury 1. Or ratte for on 
this footing, as far as I can diſcover, the conviction went, 
and this was the notion taken up by the lawyers of thoſe 
times), the ſecond depoſition, affirming the falſehood of the 


former, was held to be complete evidence to that effect, 


and of itſelf, a ſufficient authority to condemn. I doubt if 
it would now be regarded in any other light, than as a cir- 
cumſtance or e tone in the caſe. e 1 


8. Ux DER the L which have been mentioned, 
the crime of perjury ſeems to be applicable in our practice 
to falſe oaths of every deſcription. The moſt favourable 
caſe, however, to the proſecutor, and that which admits the 
moſt deciſive evidence, is where the oath is ſuper facto pro- 
prio : as if a witneſs have ſworn, that on ſuch a day he was 
at ſuch a place, or that certain things were done by him at 
ſach a time and place; whereas it can be proved that he 
was then elſewhere, at a great diſtance, and differently em- 
ployed. A charge of this fort was ſuſtained againſt James 
Wilſon, Auguſt 13. 1768. This man had ſworn in a trial in 

Exchequer, that at a certain time he was on the Stirling-hill 
near Peterhead, and ſaw from thence a certain veſlel ina par- 
ticular fituation, which he deſcribed. The libel charged, that 


he was not at that time upon the Stirling-hill, nor even aſhore, 


but aboard a veſſel, and at fea, and fo fituated as not to be 
within the poſſibility of ſeeing the ſhip in queſtion. "The 
libel was found relevant; but the pannel had a verdict in 
bis favour. It would be another inſtance of the ſame clas, 


if a perſon examined as a witneſs in ile, ſhould falſely 
| : | deny 


The ſame ſeems to be hs for granted in the 22 on 7 caſe of Mar- 
ret 8 8 February 23. 16 Zr. | 


| | dan his lation to the party who has cited him; or, having PERJURY. 
taken a bribe for his evidence, if he ſwear that he has got Nov. 28. 
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— 
1713. 


no reward. Or again, if any one ſhould deny any recent Jan. 19. 1716. 
and ſolemn promiſe or engagement of his own; as in the 


caſe already cited, of George Montgomery. 

Bur perjury may equally be committed, though wa proof 
| of i it is more difficult, by depoſition /uper facto aliens, As if 
a witneſs ſwear, that at ſuch a time and place he ſaw John 
aſſault and wound James in the preſence of certain perſons ; 
whereas it will be proved by the evidence of thoſe very per- 

ſons and others, who were then and there preſent with the 
pannel, and as advantageouſly ſituated as he to know the 
. truth, that no fort a” W happened on that occaſion. 


Falte a this among the . commentators Falſe Oath of 


Bene to have been ſubject of controverſy '); indictment may Party infers Fer- 
5A 


_ equally be maintained for perjury, againft one who ſwears 
upon reference as a party, as againſt a witneſs. The truth 
is, that there is far more need of a ftrong reſtraint upon a 
party ſwearing, who lies under a ſtrong temptation to be 
falſe in his own favour, than upon a witneſs, who in ge- 
neral has no intereſt of his own depending on the iſſue ; 
and to remove the dread of puniſhment, on fuch an occa- 

ſion, would be to deſtroy one of the great ſecurities which 

men have in this way of terminating litigation. Beſides; 
nothing can juſtly be held to be tranſacted by the reference 
to oath, but the particular intereſt which is at ſtake in the 
proce g where the reference is made. However manifeſt 
the falſchood * the e yer ſill, as far as concerns 
that 


1 Clarus maintains the negative. And Boerius in his Decif. Burd. n. 30s. 
relates a judgment given io that effect iz cur. a mhuibus cameris ſimul cengregatis. 
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Does Oath of 
Party in a Cri- 
minal Proceſs ? 


OF OFFENCES AGAI N 87 


that intereſt, it is abſolutely concluſive of the controverſy, 
and can by no other, even the moſt deciſive evidence, be 

controled; nor indeed, will the caſe be altered in that re. 
ſpect, to the diſadvantage of the party ſwearing, even after 5 
his conviction of the perjury in a criminal Court; © Stari 
** enim religioni debet.” But the contract on that foci} ade 


cannot deprive the private party, and far leſs the public 


proſecutor, over whoſe rights the private party has no 
power, of his title and intereſt to vindicate the ſcandalous 
and public wrong. Nay, the private party has the ſtronger 
intereſt for this very reaſon, that he has ſuffered a wrong by 
the perjury, which cannot be repaired. This diſtinction is 
clearly indicated in theſe texts of the Roman law, L. 21. & 
22. Dig. de dolo malo r. It is proceeded on in a civil caſe, re- 


ported by Fountainhall, the caſe of Yeaman againſt Roger, 


November 12. 1695. In that of George Montgomery, already 
mentioned, the criminal proceſs was ſuſtained, after full de- 


bate on the ſame queſtion ; and in the caſe, of Mr Row, 
where the proſecution was at inſtance of an individual, and 
was the ſubject of a long and learned argument, this ob- 


jection (as Mackenzie has * was not once net 
worthy to be feirred. | | l Bet aint bs 


THERE feems SEO to doubt, (but no caſe has happened 


to elucidate the e whether ay EXCEPTION can be ad- 


nee 


? 


* 


I 21. Ulpianus, L. 11. ad Edicum.— Quad. fi . me, juraveris | 


A et abſolutus ſis: Poſtea perjurium fuerit ad- probatum: Labeo ait de dolo ac- 


tionem in te dandam : Pemponius autem per jus jurandum tranſactum videri. 
„ Quam ſententiam Marcel. Lib. 8. 3 . 3 Stari enim religioni 5 


„ debet.“ 


22. Paulus, L.. 12, ad Edictum. “ Nam ae perjurii pena.” 


HE COURSE'OF/ JUSTICE. 


mitted to this rule, even in the caſe of oath upon reference 
ina criminal proſecution. In the modern practice (perhaps it 
was not ſo fully ſettled in the ancient), no ſuch reference is al- 
lowed to be made, unleſs in thoſe caſes of treſpaſs or delin- 
_ quency, where the concluſions are not of that high or per- 
| ſonal nature, from which any ſtrong temptation to perjury 
can be preſumed to ariſe. Now, as it is on this account that 
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the law ſuſtains the tranſaction of an oath in theſe ſituations ; 


85 ſo it muſt deem the perſon criminal and inexcuſable, who 
5 ons way: to the feduQtion of ſo low an intereſt. | 


Bust the AY of party; which is N upon reftrencs;i in 

a a law-ſuit, there are many others, competent to be proffered 
to a party, or for ſecurity required to be taken by him on 
particular occaſions; and in all theſe fituations alſo, he 
equally ſwears under the peril of the pains of perjury, in caſe 
ol falſehood, To this claſs belongs the oath of bribery, and 
of truſt and poſſeſſion at elections; a debtor's oath to obtain 
the benefit of the act of grace; a ſuſpender's oath at paſſing 
his bill upon juratory caution; the oath at obtaining decree 


Oath of Party 
infers it, thoug d. 
not on reference. 


of ceſſio bonorum, or a diſcharge of debts under the bankrupt - 


; ſtatutes. If, therefore, it can be ſhown in the firſt caſe, that 
the voter took a bribe, or gave a back-bond of truſt ; or in 
the fourth caſe, that the debtor had in his hand and wilfully 


withheld a ſufficient bond of caution; or in any of the other 


eaſes, that he concealed and reſerved conſiderable funds“; he 
is alike guilty of perjury, as if he had ſworn on the refe- 
rence of an individual. For he has ſworn, (which is much 
ſtronger), on the reference and appointment of the law it- 
ſelf, made for the intereſt and behoof of all concerned, for 


| reaſons of public ſecurity or advantage. In the ſame claſs 


K In to TONE all OE: wu” muſt be confeſſed too frequent) 
coCaths, 


Oaths of Credu- 
lity may infer 


the common caſe, yet inſtances may be imagined, (though 


tion to the juſtice of his claim upon a bill, which bill he has 


ſpecial diſcharge, obliging the holder to deliver up the bill 


on the Magi ſtrate, and at the proſpect he has of revenge on 


þ ode of an architect, who, having viſited a building by order 


OF OFFENCES AGAINST. 


oaths, which are required to be taken in matters of trade or 
revenue. For theſe, after the ſtatutes which have ordered 
them to be taken, and appointed the perſons who ſhall ad- 
miniſter them, are lawful and neceflary oaths in we depart- 


ments of buſineſs to pag nad relate. 


. of all; no «bſohure tas of diſtinction can be drawn 
in this matter between oaths of opinion, (or credulity as they 
are commonly called), and others. Since, whatever may be 


they cannot be frequent, and when they happen, it will be dif- 
ficult to ſhow the neceſſary evidence), where the oath is ſuch 
in point of form only, and not of ſubſtance. For what if a 
perſon have obtained a meditatione fuge wafrant on his depoſi- 


himſelf forged : Is he not equally indictable for the perjury, 
as for the fabrication? Or, grant that the bill is genuine; 
what if it was paid the day before, and was extinguiſhed by a 


itſelf as ſoon as it ſhould be found ? Or ſuppoſe that a letter of 
his is recovered, which expreſſes his fatisfaction at impoſing 


his enemy, by keeping him ſix months in goal. Or put the 


of Court, makes oath, that to the beſt of his ſkill and judg- 
ment it is good work, and charged at a reaſonable rate. If the 
building tumble down a few days after, and it can be proved 
that the architect received a bribe from the contractor, and | 
_ that he afterwards inſiſted for a ſtill farther gratification on 
account of the wrong he had done his conſcience ; ſhall not 
theſe circumſtances lay open the caſe to a charge of perjury? 


In all theſe inſtances, : as rie exidenees is ſhown of the utter 
| GL. falſehood 


* 
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falſehood of the pretended opinion and belief, as if the oath 
| had related to any viſible and ordinary fact. Any ground 
of heſitation, therefore, on this head, lies only here, that in 
the ordinary caſe, clear and conclufive proof of the corrupt 


animus of the man, without which there can be no conviction 


of perjury, is not to be obtained : Not to mention, that in 
many inſtances his mind may have been in that wavering 
and uncertain ſtate, on which it may be difficult to ſay, how 
his belief or cen was. | 


1. . 3 to the proof of perjury, (the point which 


next will demand our attention), —this is a matter of deli- 
cacy, and with reſpect to which there is need of more than 


ordinary caution; whether on account of the many poſſible 


| miſtakes of the words themſelves, which the pannel is al- 
leged to have uſed, or the ſtill more numerous ways of miſ- 
underſtanding the ſpeaker's meaning in his uſe of them, or 
the various means of accounting for and reconciling appa- 
rent falſehoods and contradictions. To obviate the firſt of 
thoſe dangers, it is deſirable that the tenor of the oath be 


eſtabliſhed by writing; ſo as the libel may not only bear 
the ſubſtance of it, but engroſs the very words. It is, ac- 


cordingly, the rule of all thoſe caſes, where regularly, and 
in common form, the oath ought to be reduced to writing, 
that no other evidence but the written record, ſigned with 
the party's hand, (or with that of the Judge for him if he 


cannot write), is admitted to teſtify againſt him on the 
charge of perjury. It is even probable that this doctrine 


ſhall be enforced without exception of thoſe more favourable 


ſituations, where the depoſition was regulazly t taken, but has 


| fince been e rr F 0 
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that the nature of the caſe allows. | 


OF OFFENCES AGAINST 


Ir does not, however, follow from the propriety of ob- 


ſerving this caution in caſes of that deſcription, that per- 


jury is therefore to paſs unpuniſhed in thoſe extenſive and 
important departments of buſineſs, ſuch as trials in the Courts 
of Exchequer and Juſticiary, where, owing to the contrary. 
cuſtom of proceeding, no ſuch evidence can be had, By 


a a proper choice of the witneſſes, (who in trials for per- 


jury will always be required to be perſons of intelli- 
gence, and of credit above all ſuſpicion), and by due atten- 
tion paid to the accurate examination of them, any mate- 
rial riſk of error may be avoided ;. and in this, as in every 
other province of law, that ſort of evidence muſt be taken, 
if not in itſelf quite unworthy of credit, which is the beſt 
In the practice of Eng- 
land, the conviction of perjury can in moſt caſes be on no 
better grounds. This point has twice received a judgment, 
after full debate on the objection. Firſt, in the caſe of Ar- 
chibald Mackillop x, indicted for perjury in a criminal trial 
in the Court of Juſticiary. And. afterwards, in the caſe of 


James Wilton indicted for perjury in a trial in Exchequer. 


The older caſe of George Montgomery may even be cited as a 
third inſtance, in which the ſame deciſion was deliberate- 
ly given. Though the fact was thus far favourable to the 
proſecutor, that the ſubſtance (but not the words) of the 


| promiſe FREUPS was engroſſed i in the minutes of the meeting 
try Fi ET Where 


1 The libel charged, « That he deponed in the words and 8 above : 
6 libelled, or in other words and expreſſions of the ſame meaning, purpoſe or 
effect.“ In Wilſon's caſe, it charges, that he! took upon him wilfully and : 


he. falſely to ſwear in ſubſtance, that,” &c. And in the end, it charges that he 


did © knowingly, or willingly, give falſe evidence, by ſwearing in the terms, 
« and in the words and expreſſions above ſet forth, or in other words and expteſ 
t ſions of the ſame meaning, purpoſe or effect.“ The Court 0 repel the haill 


* * offered to the * of the libel.” ” 
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where it was made; ; which minutes were produced as an ad- 
minicle, in the trial, but ſigned only by the geg pe of the 
0 menen en not Sache the u e 1 | 
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Tanz- Wan tens relate to the competent procf of Way of proving 
that the Oath is. 


 thetodot of the oath. As to the way of proving the falſe- 
hood of that which has been ſworn; it holds in the modern 
practice, whether the oath be that of party or witneſs, that 
this may equally be by parole teſtimony, as by writing. For 

which there is this obvious and ſufficient reaſon, that the 


crime would otherwiſe paſs unpuniſhed; and that thoſe who 


ſuffer by perjury, have not, like the parties to civil con- 
tracts, the power of employing writing on the occaſion, and 
muſt therefore be allowed to eſtabliſh the injury by ſuch 
other modes of evidence, as the fituation allows. Judging 
by what Mackenzie 2 has ſaid of this matter, with relation 


falſe. 


to the caſe of Lawrie and Skinner, where he was himſelf July 25. 1667. 


counſel for the proſecutor, it might be conceived that judg- 
ment had there been given to the contrary. But according 
to the record, the matter there in debate was no ſuch gene- 
nl queſtion of the competency of parole proof to convict a 
vVitneſs of perjury, but a different though alſo important que- 
ſtion, namely, Whether perjury might be inferred againſt a 
witneſs, on the ſingle medium of contrary and more pregnant 
parole proof concerning the facts which he had deponed to, 
without any aid of farther circumſtances, (for none ſuch are 
| eZ alluded to in either the libel or debate), to ſhow that the 
| pan equally as _ the witneſles againſt him, was in the 
T 3 knowledge 


Wass of theſe caſes iſſued i in a e In Montgomery s caſe the diet 
was deſerted. Mackillop petitioned for baniſhment, after the interlocutor re- 
be his defences and objections; and Wilſon was found not guilty. 


2 Tit. . Perjury No. 5. 
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OF OFFENCES AGAINST 


knowledge of the truth, and vilſony denied it. The be- 
cies facti was this; that in an action at inſtance of Rigg, 


a miniſter, againſt Balcanquhall, a landed man, for payment 
of vicarage-duties, Lawrie and Skinner, pannels, Being uſed as 
witneſſes, had ſworn that vicarage-tithe was paid by the lands 


in queſtion, according to certain rates. Balcanquhall pur- 
ſued them for perjury ; and purpoſed (it appears) to make 


good his charge, no otherwiſe than through a fuller and 


more pregnant proof by other witneſſes, who ſhould depone | 


to the contrary upon that ſame matter of the payment an "= 
rates of vicarage. Now this was an attempt in which he 


could not expect to be ſucceſsful. For it is no ground on 
which to convi any one of perjury, that he ſwore to what 
is not true, unleſs he knew and wickedly concealed the truth, 
and can by convincing arguments, and plain or unavoidable 
inferences, be ſhown to have conducted himſelf in that man- 
ner. The guilt is not to be inferred upon the teſtimony and 
_ affirmation of the pannel one way, and of others to the 
contrary, but upon proof of oppoſite and inconſiſtent facts, 


equally known to the pannel as to the other witneſſes, and 
wilfully diſſembled or denied by him; which corrupt ſtate 
of his conſcience muſt be collected from the whole cir- 
cumſtances of the caſe. If, for inſtance, the pannel be 

charged with perjury, in as much as he ſwore that John did 3 


not fire at James on a certain occaſion ; evidence muſt be 


given on this indictment, not only of the fact of firing, but of : 


its being at a tune and place when the pannel was preſent, 


and ſo fituated that he could not but ſee and hear the ſhot; 


which may farther be made evident from his conduct at the 


time, and his converſation ee with regard to What 5 
had paſſed. 1 


Bur 


t 
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A farther 3 if it were even true, that the judgment in 


che caſe of Lawrie and Skinner tended to exclude all parole 
proof of the falſehood; yet till it could not be denied, that 


the ſame rule has not been followed in later times. The evi- 
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dence in the trial, (already cited), of James Wilſon, was of 


e ſort; as it was alſo propoſed to be in that of Mackillop, 
where the Court ſuſtained the libel on that footing *. On 
both occaſions, the queſtion had undergone a full debate, in 
. 9 which the Falſe of Lawrie and Skinner was appealed: to. 


III. Taus much of the nature of the crime 805 perjury. 


1 Next, of the pains attached by law to the conviction of it. 
In the Roman practice, according to Carpſovius 2, Who in 
this opinion is followed by ſome others of the foreign Doctors, 


it was a maxim to leave the vindication of perjury, to God 


_ himſelf, whoſe Majeſty is therein offended, © Juris Jurandi 
contempta religio ſatis Deum babet ultorem. But in this he 


differs from Mathæus, and from Voet, who hold, and I 


think with better reaſon, that the wrong was variouſly pu- 
niſhed; with infamy, (its natural companion); ! baniſh- 
went, and with ſcourging 3. 


Wig us, his ALLE "200 not been entirely left to the 


power of common law, but is the ſubject of ſeveral ſta- 
tutes, though expreſſed in ſuch terms, (which is not unuſual 
Voith our enactments), as commit the matter, in the main, 


to 


7 A petition. for baniſhment prevented the farther progreſs of this trial, 


— * * We. Cries, Pars „ Quad, 46. Pe 297. 


2 41. Cod. de Tranf. L. alt, Dig. de Crimine Stellionatus. L.: 13. Sul. 
Dig de "_ jurando. | 


_ 
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to the diſcretion of the Judge. The only one that is more 


abſolute, is the ſtatute 1551, c. 19. which has immediate re- 


lation to the crime of bigamy, and orders it to be puniſhed 
with the pains of perjury, © That is to fay, confiſcation of 
* all their gudes moveable, warding of their perſons for 


© year and day, and langer induring the Queenis will, and 


1555, C.. 47. 


« as infamous perſons, never able to bruik office, honour, 


« dignitie, nor benefice in time to come.“ But another ſta- 


| tute of the ſame year, © which is directed expreſsly againſt 


* falſe notars and witneſſes, not only differs from the for- 
mer, in bearing a general clauſe of © uther pains provided 
« by the diſpoſition of the commoun law, baith canon, civil, 
“and ſtatutes of the realm ;'* but farther, in that part of it 


which is ſpecial, it has fixed upon higher pains, viz. © Pro- 
« ſcription, baniſhment, and diſmembering of hande or 


« toung.”” A third and a later ftatute, which relates to 
witneſſes only, and is entitled to the chief regard, repeats the 
ſpecial pains which are mentioned in both the others, viz. 
Piercing the tongue, incapacity of office, and eſcheat of move- 


ables, and in like manner concludes with a warrant of “ fur- 
der puniſhment to bee made in their perſons, at the fight and 


« diſcretion of the Lords, according to the qualitie of the 
„fault. The only other law which touches the ſubject, 


is the a&t 1540, c. 80.; and this is general, ordering the of- 


fenders to be puniſhed*® in their perſones and gudes, with all 


K rigour, ficlike as it is provided by the diſpoſition of the 


Of the Pains of 
Perjury. 


„ common law, baith canon, civil, and ſtatutes of the 


6 cs A 


Now, fince all the Jaws but one, (and this one ſuch as has not 


direct relation to the crime of perjury). thus bear an allowance 


of farther and indefinite pains, which * lateſt of all = 
en 
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laws expreſsly commits to the diſcretion- of the Court; it - PERJURY. | 
ſhould ſeem to be the juſt reſult, that the pains of perjury _ BY Oi 
are arbitrary, pro gravitate adm , and, in a ſtrong caſe, 
may be carried any length that is ſhort of loſs of life or 
limb. The cuſtom, accordingly, and conſtruction of the law, 
has been to that effect: Nay, in the older practice, the diſcre- 
tion of the Court did not even acknowledge any limitation, 25 
in caſes of aggravated or repeated guilt, For, on the 15th 
March 1605, Alexander Waſtland was ſentenced to be hanged 
for perjury, at the ſame time that Alexander Croy, the infor- 
mer on the occaſion, but alſo convicted, was ſentenced to be 
| ſcourged. On the 8th March 1615, three perſons, named Black- 2 7 
lock, Dunlop, and Watt, being convicted (it appears) of three 
acts of perjury, had ſentence of death; at the ſame time 
that other four, leſs notorious offenders, viz. Hamilton, 
Jack, Moffat, and Bogle, were ſentenced to be ſcourged, burnt 
in the cheek, and baniſhed. A third inſtance of capital 
doom for perjury, is the judgment on Robert Ker and James 
Young, who were convicted of two acts, and were ordered to June 22. 1622. 
be hanged. David Turnbull, convicted of one act upon the 
| fame libel with them, had his tongue bored with a hot iron, 
and was baniſhed under pain of death in caſe of return. 


THE 

1 The following ſeem to be the chief convicdions of perjury, beſide thoſe which 

are occaſionally mentioned in the text. William Galbraith, July 10. 1605, pilloried 
and baniſhed, under pain of death in caſe of return. June 13. 1561, Mungo Ste ven- 
| fon; his tongue bored, his moveables eſcheated, and declared incapable of office; 
this in terms of and on narrative of the act 1555, c. 47. January 30. 1650, 

| John Wilſon and John Sinclair ſet upon the trone, wit the ear nailed thereto, 
their moveables eſcheated, and declared infamous. Zod. die, William Dickſon, 
and Arthur Stewart, ſame ſentence, without the nailin of the ear. John Law- 
fon, February 6. 1650, ſet upon the trone, and his tongue bored. Zod. die, 


. 


f 
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Tux caſe where this rigour ſeems to be moſt ſuitable, is 


Pains « "x! SE that of perjury in a capital trial, if the trial iſſues in the con- 
an 4c trial. viction and execution of the accuſed, But though this may, 


Juriſdiction in 
trial for Perjury. 


Title to profe- 


cute for Perjury. 


perhaps, be law, (as certainly the deliberation, malignity, 


and enormity of the act are not ſurpaſſed by that of any 
other crime for which our law requires the atonement of 
the offender's life); yet, as it is rather under the name of 
conſpiracy, or of murder, that ſuch a deed falls to be 
* I ſhall not farther inſiſt on it in this PR 


IV. Tre cogniſance of perjury is ; ay peculiar t to the 
Criminal Court, when it is purſued i in the form of an original 
and proper libel. For if the crime 1s committed, or comes 
to light, in the courſe of proceſs before the Lords of Seſſion, 


they too have power, and even of their own motion, ſum- 


marily to try the matter upon the face of the proceedings 


which lie before them, and ſtraightway to puniſh the attempt 


which is thus made to pervert che juſtice, and e upon 
the wiſdom of the Court. 


TE right of proſecution for perjury is common, as in 
the caſe of other crimes, to the public proſecutor, and to the 


private party, ſhewing a ſufficient intereſt in the event : 


John Rob, ſet upon the trone, with his car nailed thereto, both | declared infa- 
mous, and their moveables eſcheated. January 8. 1736, John Blackadder, de- 
clared infamous, his moveables eſcheated, and expoſed at the Croſs, with a label 


on his breaſt, and his ear nailed to a poſt. John Bell, July 15. 1762, pilloried | 


and declared infamous. John Lees, February 20. 1773, declared infamous, pil- 


Ioried, and tranſported for ſeven years. Alexander Menzies, February 12. 1790, 


tranſported for ſeven. years, and baniſhed Scotland for life. All theſe, but the 
firſt, by the ſentence of the 9 of Seſſion, | See Ads of Sederunt of theſe 
dates. | 
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5 11 be walk been convicted of a crime ; has loſt his civil cauſe ; : 
has been thrown into goal as in meditatione fuge ; has failed 


in his claim to a title of honour; or has been worſted in 


a competition for a ſeat in Parliament; and thus has ſuffered 
prejudice by the falſe oath. The title laſt mentioned, was 
| ſuſtained on the 27th June 1785, in the caſe of Cumin of 
Altyre againſt John Lawſon of Weſtertown, for taking the 
_ oath of truſt and poſſeſſion as a freeholder ; the libel ſetting 
forth that the pannel-falſely took the oath, and voted for a 
perſon who was returned in preference to the purſuer. 
Bur the law will ſuſtain even a weaker intereſt than in 
any of theſe caſes; ſuch as that of the perſon to whoſe pre- 
judice the falſe oath is intended, or againſt whom it is pe- 
5 culiarly directed, though the particular injury that was in 
view have not enſued. For this prejudice the complainer 
notwithſtanding ſuffers, that he finds himſelf the object of 
enmity and malice, and is for the time alarmed with reſpect 
to the fate of the intereſt which he has at ſtake; not to 
mention, that the falſe oath may in many inſtances be at- 
tended with a prejudice in point of fame, which will not 
even be effaced by the ſucceſsful iſſue of the proceeding in 
wich the perjury is committed. For theſe reaſons, he 
is entitled to feel reſentment of as wrong, (in like man- 
ner as one whole life has been attempted by thruſting or 
firing at him, though he have not been wounded) ; and in 
the one caſe, equally as in the other, beſide the gratification 


of this natural and juſt feeling, by having himſelf a part 


in bringing the offender to juſtice, (which is itſelf ſuch- an 
| Intereſt as the law pays ſome regard to), he has the farther 
| ſubſtantial intereſt of ſecuring himſelf by means of a con- 
viction, againſt any repetition of the like attempt on the 
| pour of this perſon againſt him. | 
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Dee. 5. 1796. 


The title muſt 


be ſtated in the 


Libel. 


Jan. 29. 1785. 


Pre varication 
upon Oath. 
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Is general, it is to intereſts of this perſonal and immedi- 
ate kind, ſuch as belong to a man by reaſon of his peculiar 
quality or ſituation, and not to ſuch which are common to 
a whole claſs or deſcription of perſons, that our practice at- 
tends, in deciding on the pretenſions of an individual to 
proſecute for this or any other crime. It is true, that in 


the caſe of James Fife, the Court were of opinion that the 


title of freeholder on the roll of any county, equally as 
that of candidate for election, was a ſufficient title to pro- 
ſecute for perjury committed by taking the oath of truſt and 


_ poſſeſſion. But that decifion is in nowiſe inconſiſtent with 


the general rule which has been mentioned. Becauſe the 
whole train of election- laws proceed upon the notion, that 
every freeholder of any county has ſuch an intereſt in the 
choice of its repreſentative, as entitles him to uſe all reme- 
dies for Fare the purity 4 7 its roll of . r 


. be the nature of the private ird and 
title; it ought to be ſtated and made apparent on the face 


of the libel, which muſt cohere and ſtand by its own | -” 


ſtrength, and can receive no ſort of aid from ſuch things as 
are not affirmed, but only referred to or left to be implied. 
It was on account of a defect of this kind that the Court 
diſmiſſed the firſt libel againſt William Leſlie, in which it 
was not charged that the pannel voted againſt the 1 | 


tor, nor even that he voted at all. 


V. Buzonk I cloſe this chapter, i it i n not t be amiſs to da 
a word or two concerning perevarication upon oath, or : 
the wilful concealment of the truth ; which is next in de- 


gree to perjury, and ſeems chiefly to differ from it in the 
| | 715 inferior 
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inferior boldneſs and reſolution of the offender, who, though PERJURY. 


deſirous to miſlead the Judge, and make a falſe impreſſion, 
has rather choſen to compaſs this object in the way of an 


artful and chicaning oath, than by the direct averment 


of plain falſehoods; or, if he has ventured upon any ſuch, 
has not perſiſted in them till the cloſe of his oath. This 
ſort of guilt is chiefly to be gathered from the evaſive and 

equivocal anſwers of 'the witneſs, the inconſiſtency of the 
different parts of his oath, and his affected ignorance and 
want of memory, with reſpe& to things which it behoves 
him to know; more eſpecially if he is at laſt driven out of all 
theſe ſhifts, and is conſtrained to emit a true, though, taken 
on the whole, an incoherent and contradictory depoſition. 
As a ſcandalous contempt of the preſence of the Court, and 
of the reverence of an oath, this offence may be ſurnmarily 
_ puniſhed in the judicature where it is done, (and it rather 
appears only at that time, and before that Court), either 
with impriſonment, or, if the caſe be more flagrant, with 


infamy and the pillory. Of which there are many examples 


as well in the books of ſederunt, as of adjounal ”. 


6 Es i CHAP- 


1 Robert Logan, Auguſt 6. 1767, declared infamous, and put on the pillory. 
Chriſtian Crawford, December 24. 1760, the like. James Laing, William Brown, 
February 14. 1967, the like. June 29. 1763, John Hardy, impriſoned. No- 
vember 22, 1738, Archibald Maclauchlan, infamous, and pilloried. John Ruſ- 
ell in the trial for Thomas Muir for ſedition, * 30. 2793. 
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Huborner muſt 
ſucceed in ſedu- 
cing. 2 


OF OFFENCES AGAINST 


CHAPTER XII. 
OF SUBORNATION | OF PERJURY. 


UR ſtatutes for the reſtraint of perjury, have ranked in 

the ſame degree of guilt, and have ſubjected to the ſame 
penalties, the falſe witneſs and thoſe who ſuborn, ſeduce or 
corrupt him. Aud indeed if any diſtinction were to be made, 


it could not be to the advantage of the latter; who, joined to : 


the ſame unjuſt and profligate purpoſe as to his ultimate ob- 
ject, and even a higher meaſure of contrivance and delibe- 
ration, has the additional guilt of corrupting the morals of 
another perſon ; and herein ſhews an equal diſregard of his 


neighbour, whom he initiates in ſo ruinous a courſe of 
wickedneſs, and of the public, who may ſo rey talker by . 


the future e of his 7 


len of per jury ſeems cats to be committed, if f 
the perſon ſolicited ſhall yteld to the ſeduction, and ſwear 
to the falſehood which has been concerted. And in this caſe | 


where the earneſtneſs of the exertion to ſeduce is vouched by 0 


the ſucceſs, it ſeeems to be all one, what the unlawful means 
be, by which the pannel has prevailed ; whether the uſual | 


courſe of good deed and reward, or the promiſe of ſuch, or 
| 85 | | Ss | 5 7 the 
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5 SUBO 
the ** of violence and tent of miſchief, or the lain inſi⸗ OF PERJURY, 


muation of danger and evil conſequence if the witneſs ſhall —————_ 
refuſe. For according to the ſituation, temper and circum- | 
ſtances of the perſon practiſed on, any of | theſe motives; may 

_ equally ſerve the purpoſe; and whichever, of them the offen- 

der employs, his malice is ſtill the ſame. The interlocutor 
is to that effect in the caſe of Charles Hays and in chat of 


Macdonell of inn. 


4 
4 — a AR Io - 1 — — >. a . — 
— — - A — 
2 - —_ - | — 
F [AU—A—A—A—. « » 


* mn 
— 732 

5 
— 


July zr. 1710. 
Jan. 1736. 


Ninbe will it Re ihe crime, that the eder Page Expreſs com- 
not in dire& terms covenant with the witneſs upon a falſe 3 3 
ſtory, which is openly concerted and avowed between them fary. 
as ſuch; if the ſame thing is done in ſubſtance, more artfully 
and Wadi as for inſtance, if without aſking any que- 
ſtion at the intended witneſs about the fact, the ſuborner en- 
gages him to ſwear according to a written narrative or ſtate 
of the matter which he puts into his hands to guide him, 
and which he well knows to be falſe. This was found to 


be relevant c_ in e caſe; of Charles Hay, tried in 
July 17107 


| Bon claw it is only in this way that the proper crime of Attempt to ub. 
ſubornation is committed, it is not the law, (nor would it be a n, à point 


| ot dittay. 
f — - ney of things), that the attempt to ſuborn is there- 
| bro fore 


1 Find the pannel's inducing or enticing any perſon to ſwear, or to ſign a 
«* ſet form of words prepared and offered in writ ; or to ſwear to, or give a ſign- | 
ed declaration concerning particular points of fact, inferring a crime, fault or 8 
« delinquency againſt the purſuers, or either of them, without inquiring whether 
the perſon dealt with, knew the truth of the matter of fact to which he was to 
* ſubſcribe or ſwear, relevant to infer an arbitrary puniſhment, and damages; 
and, ſeparatim, find the pannel's enticing or ſeducing any perſon to ſwear, or 
to ſign any particular matter of fact, by offering money ot other reward, or 
® by LIES relevant to infer an arbitrary r and damages. | 
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OF OFFEN CES AGAT NST 


fore not a crime, nor liable to any cenſure. If 10 Amd 
has once engaged, the guilt on the, part of the ſeducer, in its 
own nature is complete; and a crime in /uo genere is commit- 
ted, though no oath be actually given, (in like manner, as 
where a piſtol is fired with intent to kill, though it neither 
kill nor wound); whether this be owing to timidity or re- 


morſe on the part of the witneſs, or to ſome accident or ob- 
jection, which hinders the receiving of his teſtimony, Nay, 
the ſame ſhall even hold to the effect of inflicting a ſuitable, 


Attempt to Sub- 


orn, 1s a point 


of dittay. 


but lower pain, though the perſons practiſed on ſhould ſtea- 
dily reſiſt the ſolicitation, and never even for the time, nor 
in appearance comply. For here, equally as in the caſe of a 
falſe oath made by the witneſs, but diſregarded by the Judge, 
per alium ſtetit, that the ultimate intended evil did not fol- 
low. The conſpiracy has had its courſe as far as depended 


on the ſuborner; and it were a plain encouragement to ſuch - 


attempts, ſo dangerous to the courſe of juſtice, and of ſuch 
evil example, if they were to paſs without the notice of the 
law, and could only then be puniſhed, when they happened 
to ſucceed. One thing however ſeems neceſſary to be at- 
tended to, with reſpect to caſes of this deſcription ; that the 
folicitation, which in theſe circumſtances has not the ſup- 
port of any actual perjury, or engagement for perjury, to 


terve as an evidence in confirmation of it, muſt have been 
_ uſed in ſuch an ouvert and palpable ſhape, as teſtifies the 


earneſt and ſerious determination of the pannel to ſeduce. 


Wr have three deciſions ſuſtaining action on attempts of 


this deſcription. Firſt in the caſe of Charles Hay, July 31. 


1710; who being ſent by the Commiſſioners of Cuſtoms to 
inquire concerning certain ſuſpected frauds and malverſa- 
tions in the revenue, had practiſed with ſundry perſons, but 
except in one inſtance without ſucceſs, (and — 

| 535 1 
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of that one perſon was not even produced), to cauſe them 
make falſe affidavits, or declarations, tending to the preju- 
dice of the purſuers ; or to cauſe them ſwear to or ſign ſuch 
affidavits or declarations, by him produced to them. Next, 


ſuborning, or endeavouring to ſuborn witneſſes, towards the 
conviction of certain perſons on a charge of theft; but in 
which proceſs, none of the perſons ſolicited did make oath ; 
neither does the libel allege, with reſpect to any of them, 
that they ever engaged, or truly intended to ſerve his pur- 
poſe 2. The attempt in the third caſe, that of James Hog, 
miniſter at 3 and Re Souter *, , was alſo to ſuborn 
witneſſes 
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OF PERJURY. 
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in the caſe of Macdonell of Barriſdale, who was accuſed of Jan. 19. 1736. 


July 3. 1738. 


{4 Feen the e bin bete 2 er ee 


induced, or endeavoured to induce by rewards, or promiſes of rewards, or by 
threats or violence, or any unlawful means, any of the perſons mentioned in the 
libel, to bear falſe witneſs againſt the purſuers, or any of them, in any proceſs 
« intented, or to be intented againſt them; or that the pannel is art and part 
8 « thereof, relevant to infer an arbitrary puniſhment, damages and expences : 
But for alleviation, allowed the pannel to prove that all or any of the witneſſes 
alleged to be practiſed upon, did voluntarily, before the reſpeQive crimes al- 
"i leged, declare, that the purſuers, or any of them, were acceſſory to the ſteal- 
" ing Culdair's N _ remitted,” &c, F 8 N 2. 88 


4 Jabs 14. ok The 1 « found the libel relevant to infer an arbitrary 
“ puniſhment, damages and * and 9 the haill defences proponed 
« for the pannels.“ 
| There is a fourth inſtance of 3 found for this and other the like pro- 
_ ceedings, tending to corrupt the ſources of evidence, in the caſe of Robert Stuart, 
and others, in July 1713. The Court, on the 3d of Auguſt 1513, found © the 
_ © ſaid pannels, or any of them, while the foreſaid houſe of Inchdruer was ſet on 
_ * fire, their curſing of Eliſabeth Porter, and bruifing her againſt the wall, and 
* threatening to caſt her into the fire, if ſhe would not ſwear ſuch oaths as the 
* ſaid pannels tendered to her, that ſhe would not diſcover what was done, re- 
8 en to infer an arbitrary 1 : And * find the ſaid pannels, 
« their 
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June 15. 1795- 


All practices to 
procure falſe evi- 
dence are pu- 


OF OFFENCES AGAINST 


witneſſes in ſupport of a criminal proſecution ; and in this 

inſtance, not only-did none of the perſons practiſed on give teſ- 
timony in the trial, but, as the libel itfelf has lated in al- 
moſt every article, they ſtrenuouſly reſiſted the pannel's ſo- 
licitations. In the two latter caſes, the objection was moved, 
but was repelled, that the ſolicitation had been with a view 

to a proceſs, not depending at the time, but intended only 


to be brought. And of all the three it may be remarked, 


that the proſecution was at inſtance of a private party, whoſe 


intereſt was even in theſe circumſtances ſuſtained without 


heſitation; on the footing probably of his natural reſent- 
ment for ſuch an attempt, peculiarly directed againſt him, 
and the juſt deſire on his part of deterring a renewal of the 
like malicious practices in future. In the later caſe of Jar- 
dine againſt De la Motte, the Court were, however, of opi- 
nion, that though the Lord Advocate witzin proſecute 1 in 
this ſituation, the private * could not. 7 


| Iris eaſy to imagine many other caſes of outs procuring of 
falſchood, in which, if there be ſome doubt of the propriety 
of a charge of ſubornation, there ſhall, however, be none, of 
competently and ſeverely puniſhing the offence, as a falſehood, 
or a conſpiracy and machination, or under ſome other more 
detailed deſcription, ſuch as may ſuit the circumſtances of 
ke: ＋— . "rs Sow Son ene pany. 


« their meeting with the ſaid Elifabeth Porter, at the houſe of, Sc. and endea- 
e youring to corrupt her, by offering her money to go off to Ireland, alſo rele- 
© vant to infer an arbitrary puniſhment : And, ſeparatim, find the pannels, their 


s endeavouring to perſuade the ſaid Eliſabeth Porter, while they were priſoners 335 


« in the tolbooth of Banff or Aberdeen, to deny or retract what ſhe had declared 
concerning the alleged murder, robbery and fire-raifing, above nen., alfo 
s relevant to infer an arbitrary ponent. web 4 | 
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the ca(62"! Oe noted iottanee of this, the reader of al- 
ready been made acquainted with, under the head of falſe- 
hood; the caſe of Campbell of Burnbank, who was ſenten- 
ced to infamy and tranſportation, for a conſpiracy to de- 
ſtroy the fame, and take away the ſtate of a married wo- 
man, by contriving deceitful evidence againſt her. Libel 
was alſo found relevant for the procuring of a falſe charge, 


though of an inferior kind, in the caſe of Charles Iſaack- 


ſon, Robert Forreſt, and Mary Hamilton, who were accuſed 
-- 1; that ſhe having born a child to Iſaackſon, and ha- 
ving informed againſt him as the father, ſhe afterwards, for 


money received from him, and at his inſtigation and that 


| of Forreſt, ſigned a written declaration, falſely giving the 
child to Sir Alexander Rigby, a married man. This was 


found relevant to infer an arbitrary puniſhment againſt all 


of them; but the charge did not ade to yy farther trial 2. 
Vor. II. FE Bough X e Wrru 


I Anand 1. 1710. « The Lads fond Morn hn 1 bes having, in 
the pangs of child-birth, and before the kirk ſeſſion of Edinburgh, or 2 
declared that Mr Iſaack ſon was the father of her child, and afterward, for money 
or other reward, retracting the ſaid declaration, and giving out Sir Alexander 


Rigby, purſuer, to be the father, relevant to infer an arbitrary puniſhment | | 


« againſt her; and likewiſe found Robert Forreſt, and Charles Iſaackſon, pan- 
„ nels, their ſuborning and enticing the ſaid Mary Hamilton to accuſe the ſaid 
Sir Alexander Rigby, purſuer, of a fact inferring the crime of notour adulte- 
« ry, by giving or promiſing her money or other reward, and for that effect 
« dictating a declaration in writing, to be ſubſcribed by the ſaid Mary Hamil: | 
« — relevant to infer an bier puniſhment againſt them or either as them.” 


7 5 . Noty may alſo be taken of the libel "againſt Monteath, Ader and younger 

of Carriber, January 14. 1678. Certain witneſſes had deponed in the improbation 

of a deed, and the pannels were charged, that they, by threatening the witneſſes 

with proſecution, and by thewing them pretended criminal letters, had ſuborned 
or concuſſed them to give in a bill to the Lords of Seſſion, falſely retracting their 
. and an leave to n. them for their conſcience ſake. | This; 
1 caſe 


161 


SUBOR NATION 
OF PERJUY. 


4 
2 — 9 


Mar. 21. 28. 30. 
37. 1121. 


July 17. 1710. 


® . * 
LES = 
1 
— 


3 
- 
rr 9 
— 


— 
2 


re 
9 1 * rr 8 


162 


CHAP. XII. 
— — 
Pains of Law for 


Subornation. 
1540, c. 80. 
1551, c. 22. and 


1555, C. 47. 
Mar. 15. 160 5. 


Mar. 8. 1615. 


June 22. 1622. 


Aug. I. 1738. 
Feb. 23. 1739. 


Feb. 21. 1745. | 


Practices of this 

ſort ſummarily 
tried in ſome 

eaſes. 


ſuppreſs, or alter the evidence of other kinds, is diſcovered | 


| {honey wan A | 
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Wirn reſpeck to the pains Py Gnas they are che 


ſame, and are appointed by the ſame ſtatutes, as thoſe of 


perjury. And of old, in caſes of aggravated and repeated 
guilt, the higheſt vengeance of the law was in like manner 
applied to it. As in the caſe of Alexander Cheyne ; in the caſe 


of Graham of Long-Boddom, who ſuffered death along with 


Blacklock, Dunlop, and Watt, the perſons whom he had ſub- 


orned ; and in the caſe of Andrew Turnbull, the ſuborner of 


Ker and Young, who have been mentioned as ſharing. the 
ſame fate. | - 

Tunis rigorous adn of the law 3 not, 1 been 
uſed in any later caſe. In the Court of Juſticiary, che Rev. 
Mr James Hog and Thomas Souter, being convicted of repeat- 


ed attempts to ſuborn, were declared infamous, found liable 


in L. 250 of damages and expences, and baniſhed Scotland 
for life. The like ſentence (with the exception of damages) 
was paſſed in the Court of Seſſion, on Neil Macvicar, for an 
attempt to ſuborn, and other foul practices of the like 
ſort; as alſo on James Kerr, guilty of groſs and notorious 
ſubornation of perjury. In a ſuitable caſe, the baniſhment 
might, however, in the ſame manner as for perjury, | be of 
the higher en to the _—_— plantations. - 85 


Ix may be obſerved i in the cloſe of all, that TT in che courle 


of any criminal trial, or of the preparations for it, and re- 
lative proceedings, any practice or malverſation tending to 


miſlead, conſtrain, or corrupt the witneſſes, or to deſtroy, 


to 


ik was debated, but not decided. The libel concluded for the pains of death ; 


but was reſtricted in the courſe of the debate to the acts of Parliament, and _ 


THE COURSE or JUSTICE. 


to have taken place; whether on the part of the proſecutor 
or the pannel, or even of their friends or favourers, or by 
one witneſs with reſpect to another; this, either on com- 
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plaint to the Court, or, in ſome of theſe ſituations, on the 


knowledge and motion of the Court themſelves, may be 
ſummarily puniſhed with fine or impriſonment, according 
to the degree of the offence. And this in pœnam of ſuch 


interference with the courſe of juſtice, as well as to deter 


the completion or farther proſecution of the evil purpoſe, 
pending the trial, if not yet concluded. There is a late ex- 
ample of this, in the ſentence of impriſonment upon the Re- 
verend Mr James Dun, for deſtroying part of a ſederunt- 
book, which was called for in a precognition, with a view to 
* raiſing of a critainal onus. 


Tax ſame holds, and for th like reaſons, with reſpect to 
5 all thoſe practices, equally hoſtile (though in a different 


form) to the courſe of juſtice, and equally ſubverſive 


of the principles of a fair trial, which tend to biaſs or 
preoccupy the public, and by conſequence the jury, with 
_ reſpect to the guilt or innocence of the accuſed, the proprie- 
ty of the proſecution, or the juſtice of the law touching the 
_ offence which is to be tried. On all theſe points, it is fit that 


dhe aſſizers come into Court with their minds pure of any im- 
preſſion, either of favour or diſlike, and open to the public and 


judicial information of thoſe who have the ability and the 
right to inſtruct them. On the 23d June 1777, John Gil- 
ie, a writer, for a miſdemeanour of this kind, was ſent 


to priſon for a month, and was ordered to find caution for his 


good behaviour. This man was agent for the private pro- 
ſecutor in a caſe of murder; and after commitment of the 
pannels, and even after execution of the criminal letters 
againſt them, he had ventured to publiſh ſundry memorials, 
AS __ advertiſements, 


Mar. 11. 1793. 


Practices to the 


prejudice of a 
fair trial are pu- 
niſhable. 
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CHAP. XII. 


OF OFFENCES AGAINST 


advertiſements, and addreſſes commenting on the caſe, and 

tending to PRION Mie Te with an ae of their I 
guilt *, | | 
A SIMILAR attempt had been mide; thavgh wits a more 
excuſable intention, in the month of May 1785, on occaſion | 


of the trial of Ewan Macewan at Perth, for murder. The 


agent for this pannel, after ſervice of the indictment on him, 
had compoſed and publiſhed a ſort of narrative on his part, 


giving an account of the charge, and of the circumſtances of 


the caſe. The Judges inflicted a fine both on the agent and 
the printer, and inſerted in the record a ſtrong cenſure of 
all ſuch indecent interferences with the courſe of criminal 


— 


juſtice 2. 3 N ES = 4,0 


1 The Court on this occafion found, That ſuch publications are a high 

4 indignity to this Court, and moſt dangerous to the courſe of juſtice, as tending i 

to prepoſſeſs and inflame the minds of the country againſt the perſons . accu- 
a 1255 and thereby obſtruct the courſe th a 11 trial. 2 | 


2 « Find, that the compoſing, "ET ad + A the caſe of Ewan Mac- 
„ ewan, after he was ſerved with his indictment, and on the eve of his trial be- 
fore this Court, was calculated to prepofſeſs the minds of the people, and of 
the jury, as well with regard to the former proceedings, as the trial of the in- 
« dictment then ſerved upon him; find, chat ſuch conduct is derogatory to the. 
authority of the Court, and dangerous to parties, whether proſecuiors or pan- 
« nels, and ſubverſive of the principles of a fair trial: But, in reſpect of the 
« candid confeſſion of the above Thomas Mitchell and Robert Morriſon, and 
that this miſconduct may haye proceeded from ignorance or inattention to the 
« conſequences ; therefore,” Ke May 6. 1785 8 Before the Lords 1 Clerk | 


and e. 
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HE | courſe of juſtice: may be obſtructed, not only du- perorcemenT: | 
ring proceſs, by attempts to over-reach the wiſdom of eee 
dhe Judges, but alſo extrajudicially, by hinderance or reſiſ- niſhment. 
tance of the officers of the law in the execution of their duty. 
Our practice annexes the appellation of deforcement to this of- 
fence; an offence in former times among the moſt frequent of 
any in this country of Scotland, but which in the conſidera- 
tion of the law, is of no mean degree of guilt. The reprehen- 
ſion due to it, is not only on account of the high damage 
which may attend the hinderance in the particular inſtance; 
but alſo, and more eſpecially, becauſe it is a contempt of the 
authority of the King, as repreſented in his courts of juſtice, 
and in the courſe of legal proceſs; and is thereby a matter 
of evil and moſt dangerous example, which tends to the un- [- 
hinging of government, and to intercept the benefits of the en eee ' 1 
ſtate of civil union. The ſervants and executors of the law, 8 
how low ſoever their rank, are part of the great plan of judi- 
cial eſtabliſhment, z and are the neceſſary-inſtruments of the 
courts, of juſtice, without whoſe alliſtance the orders of thoſe 
I . tribunals 
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NN I A. EEE Fe" Un REIN 


* 
14S een e 2 


22 — — TI 1 NY . W 9) > EI OP, e 2 — I I —— * — — 
"gy; l —_— OTE TIE ag ASP 2 . 2 tO Wn Hep þo» 7 i 8 - 
— RI DOES OE SIE - as af aero a I > 1 — — 9 N 2 „ 
r ” » . — — ee 
Se os = l r — : = 


\ - n 0 * - - — p b a n 59 2822 3 „ „ 
7 5 IS 3 r EE IS. a <q A 7 DS > aa ra r 9 
2 * t Pao * Ss * r g Fs 4 22 7 * en a 8 xs Sk * 2 ö 2. N 
22 _ * rn 2% 0 | 22S. TIFF 1 © EY [acre ie ab SOL ©F-O 2468 838 
. Be r * CCC ᷣͤ ͤ KF ͤ iꝛ—ͤ— d ]³“_wmü9ͥW;.. ðͤ - aT-DIs 
3 2 — * * : pe y . - : 9 - 
— oengh © . — : — - Ken Þ — 


The Officer hin- 
dered muſt be, 


* „ 2 Bp Hm ru ett - we 
— n wr or wy 
p 4 : 2 n 
m= TOTES ER 9 * 
D * * — = 2 24259 RD 


= — 
ary 


_ Purpoſe, been regularly inſtalled by public authority, and un- 
der ſurety for their proper deportment, they have a juſt claim 
to the obedience of all the lieges in their office, and to the ſame 
inviolability of perſon as the Magiſtrates in whoſe ſervice 
they miniſter ; and who are truly themſelves inſulted, when 
their orders are reſiſted in the hands of the perſons to whom 
they have committed them for execution. To the officer, in- : 
_ deed, this protection is far more requiſite than to his ſupe- 
riors ; whoſe higher ſtations in life, and the apparatus which 
attends on them in the performance of their functions, are a 
ſecurity, for the moſt part, againſt perſonal violence or abuſe; 
beſide that they have no part in the, actual execution of any 
ſentence or order, at which ſeaſon chiefly the authority of 
the law is in danger of being ſpurned. In order, there- 
fore, to guard the perſons of thoſe uſeful miniſters, from the 
injuries to which they are ſo much expoſed; as well as to pre- 
vent the continual broils and tumults which would other- 
wiſe enſue; it is neceſſary that all hinderance and moleſ- 
tation of them in their office be ſet down as a high crime, 
and ſtrictly forbidden under pain of ſevere correction. 


I, Tux following things ſeem to be neceſſary towards pu- 
niſhment of the offender in terms of the ſtatutes againſt 
Heforcement. fe: Os 


I. Tur pete deforced muſt "6 a lawful officer ; one of the 
regular and proper executors of that ſort of diligence or war- 
rant which is hindered. If either he is an ordinary individual, 
who of his own authority, has arrogated to himſelf the cha- 
racer * ſervant of the aw 3 or 55 he is s only i in curſu of being 

= | : — 
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appointed (as a meſſenger who has not yet found wi þ 


or having once been in the office, if he has been depoſed or 
ſuſpended ; or being a lawful officer, if he is meddling with 
buſineſs which does not belong to his commiſſion, (as in the 
caſe of a ſheriff. officer executing letters under the Signet, or 


of a conſtable executing the Sheriff's precept, or in the caſe 


of either conſtable or ſheriffofficer going out of his proper 
bounds, in which caſe he is but as an individual); in all 
| theſe and the like ſituations, even though they were attend- 
ed with a common belief and error of the neighbourhood as 
to the quality of the man, (which in civil queſtions might 
perhaps be conſidered), there can be no proper deforcement 
in the reſiſtance of theſe his unwarrantable, and, as they 


muſt here be accounted, tortious proceedings. It may even 
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be doubted, whether by ſpecial addreſs of warrant to a pri- 


vate perſon nominatim, and in a caſe where the urgency of 


the buſineſs authoriſes that manner of proceeding, the man 


becomes an officer, (though any one who invades him ſhall 
certainly be puniſhable more or leſs), to the effect of ground- 
ing proceſs for the ſtatutory pains of deforcement. It is to 
be conſidered, that there are many caſes, where, purely. in 


virtue of the ſituation, every by/ander has the ſame autho- 


_ rity, as by addreſs of warrant to him nommatim, ſtraightway 
to take and detain the perſon of a delinquent; and yet it will 
7 ſcarcely be alleged, that in theſe fituations alſo, the indivi- 
dual is in this AIG: inveſted with the full privilege of an. 
officer of the law. 


3-24 Taz officer _ not only be poſſeſſed of a lawful com- 
miſſion, but he muſt be in the execution of ſomething which 
_ appertains to that commiſſion, at the time when he is hinder- 
FVP . 


Muſt be hinder- 
ed in an official 
act. 
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OH! OFFENCES- AGAINST 


ed or moleſted. For the offence is not to the inn 5 
but to the officer, and to the law, which is violated in his 


perſon. He has not, therefore, the protection of the ſtatu- 


tory pains, in every common broil he may get engaged in. 
Neither does he enjoy it on occaſion even of every act 
which he does by order of a Magiſtrate, if it is not a proper 

act of ſolemn or official duty, but ſuch a piece of ſervice as 
needs no warrant, and which one who is not an officer 
might perform: As if a ſheriff- officer be carrying a packet 
of letters from the Sheriff, or have been ſent to a certain 
quarter of the county, to make private inquiries about ſuch 
a crime, and is, on account of that errand, waylaid and 
beaten, and has his packet taken from him. For, though he 
may have been choſen, for this employment, by reaſon of 
his ſtation, and his connection with the Magiſtrate; yet the 
authority and powers of his office are nowiſe concerned nor 


exerted in the performance of it; nor is he pointed out 


therein to the public as one of that employment. The of- 
fence is, therefore, only an aſſault and battery, though aggra- 


vated certainly by the ſtation of the ſufferer, and by the 


Muſt have begun 
to do his official 
act. 


offender's motive. In ſhort, deforcement only lies in the 
hindering of thoſe formal and ſolemn proceedings, (actus le- 
gitimi), for which written authorities are given, and which 
it belongs only; to an officer of the law to carry . 


Taz ſame anion will hold, in caſes « even of a leſs re- 
mote connection with the duty of the man as an officer, and 
where the occaſion of moleſting him is in ſome meaſure ſub- 


ſervient or preparatory to the doing of an official act. If a 


meſſenger be attacked in his own houſe, and have his letters 


of caption taken from him, when preparing to ſet out upon 
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a journey, to put them in execution; or if he be met half PEFORCEMENT: 
way upon the road, and be there ſtopped and ſtripped of his 
_ diligence, by perſons who have information of his errand ; 
in neither of theſe caſes are the invaders guilty of deforce- 
ment: becauſe there is not an inchoated execution of the di- 
| ligence, nor any aſſumption (as in au proximo to execution) 
NY of the official character, under which only the officer can 
be deforced. In illuſtration of this remark, I may refer to 
the caſe (for the ſame rule will govern in that department) 
of John Wallace, indicted for aſſault on au officer of the Jan. 26. ea 
revenue. The charge was thus : that John Young, a tide- | 
water, having eſpied a veſſel hovering upon the coaſt, and | 
boats making off to it from ſhore, with the purpoſe, as he | „ 
"I ſuſpected of running goods; he concealed himſelf at a conve- | 
nient ſtation in a field of corn, there to lie and take obſerva- 
tion of what might happen. But in this ſituation, being diſ- 
covered by the pannel and his aſſociates, who dealt in ſmug- 
gling, and who knew the man and his purpoſe, he was on that 
account ſeverely bruiſed and beaten by them, and was com- 
. pelled, with threats and imprecations, to take an oath in their 
hands, that none of their goods ſhould be ſeized. Yet this 
was only libelled at common law, as an aggravated violence 
or riot 1, and not on any of the ſtatutes againſt deforcement of 
Vor. II. EW. 7 the 


1 That WL, by the Back <4 n of this, ard all other well governed 

5M realms, riot and violence, and the invading, beating or bruifing, with ſtaves or 
other weapons, any of our lieges, without the leaſt cauſe or colour of provocation, 
are atrocious crimes, and ſeverely puniſhable, eſpecially when aggravated by 
being done and committed to the great effuſion of blood, and in a barbarous 
and mercileſs manner, upon thoſe who are more immediately under the protec- 
tion of the law, ſuch as officers of the revenue in the diſcharge of the truſt re- 
1 in them; and when ſuch violence and barbarity are uſed as a mean to 

* extort imprecations, from the perſon ſo maltreated, upon himſelf, if he faith- 
fully executed his office, and performed the duty thereof; yet true it is,” &c. 
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HAT. XIII. the revenue-officers : beanie, how near a the connec- 
tion of this occaſion with the truſt of the man's office, as 
charged in the libel; yet it was no part of any ſpecial act of 

ſeizure, conveyance, or the like, to which. alone the protec- 

tion of thoſe ſtatutes * | <3" : . 
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. Pn ſame direction will equally apply to ſuch injuries, as 
cial act. the officer ſuffers at ſome diſtance of time and place after he 
has been deforced, and when he has in conſequence put off 
his array of office, and abandoned all thought of perſiſting : 

m his diligence; being, for inſtance, met. on his Journey 5 

homeward, by another ſet of people, but engaged in the 

| , ſame intereſt; who inſult and abuſe him. This diſtintion _ 
Dec. 16. 1728. was accordingly made in the caſe of Janet Hay, who was 
charged with deforcing a meſſenger in the town of Tranent, 
and afterwards inſtigating a rabble, who followed him and 
his party to Preſtonpans and. other places, on his way to 
Edinburgh, and there abuſed and beat him. Now, the firſt 

part of this charge was found releyant as for deforcement; 

the other, as for a riot and I only x I, 


Is ſufficient ii TIT is not, however, ene that he firſt form of the 


eee | execution be . done or Ae at the time of the hin- 


do his duty. 


| Found that Janet Hay, pannel, * the time libelled, in the town of | 
o 8 deforced the complainer George Innes, in the eexcution of letters of | 
« caption againſt Walter Allan, merchant in Tranent, the ſaid George having, : 
« at the time his blazon diſplayed, and his wand of peace in his hand; or that 
« ſhe the pannel was art and part thereof, relevant to infer the pains of deforce- 
© ment ; as alſo, the ſaid Lords found the ſaid Janet Hay, pannel, having on the 
6 day libelled, raiſed and outhounded a mob in the town of Tranent againſt the 
6 complainers, and the ſaid mob havi ing followed them out of town, and thereafter 
% having beat the ſaid complainers, or either of thers, feparatim, relevant t to in- 


fer an arbitraty puniſhment.” 


derance, . 


THE COURSE OF JUSTICE. 


derance, if the meſſenger have aſſumed his official character, 


and entered on his commiſſion; being in near and immedi- 
ate preparation (in actu proximo) to adhibit the firſt forms, 
if he ſhall be permitted. Thus it is a deforcement, if, when 
the meſſenger, bearing letters of caption, has come near the 
debtor's houſe, and is upon the private paſſage to it, and has 
diſplayed his blazon, he is met by a hoſt of people, who 
drive him off on notice of his errand, and will not ſuffer him 
to ſee the debtor, nor to approach the door, nor to ſhow his 
letters. And the ſame ſeems to be law in a caſe of poind- 
ing, if inſtantly upon entering the debtor's field, in order to 
poind his cattle there, the meſſenger is invaded and driven 


off before he can begin to read the letters; which is the firſt 


| ſtep of his office. This was the character of the following 
_ caſes; in all of which, (and in the laſt, after debate upon 
the point), a relevancy was ſuſtained on the charge of de- 
forcement, — the caſe of Rorie Macniel and others *,—of Wil- 


liam Sutherland and others, —and of Sir James Campbell of 


Lawers. ES 85 | 


In Macniel's caſe, the pannels had gariſoned the houſe or fortalice, and had 
fired upon the meſſenger, bearer of the ſummons, from the battlements, as ſoon 

as he came in front of the building, and would not ſuffer him to approach the 
door, ſo as to affix his copy of ſummons; which he left, in conſequence, upon the 
| gronnds of the lands, | | | 33 


4 In Sutherland's caſe, the libel charged, that upon the meſſenger's approach to 
the houſe, to execute a caption, a poſſe of armed men fallied out, menaced and 
hindered him to enter the houſe. | | GE | 


— oe Campbell's caſe, it bore, that the meſſenger, with a blazon diſplayed, had 
Bone to the houſe where Campbell was at the time, to take him upon caption, 
and had there come in ſight of him at or in the houſe, and was advancing to the 


| houſe to make him priſoner, when he was invaded, moleſted and oppoſed by 


armed men, who threatened death, if he perſiſted. The pannel objected, that 
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. Officer muſt be 
= proceeding law- 
| | N ; fully. | 
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Muſt notify that 
he is an Officer. 
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3. Ir is not ſufficient that the officer NE entered on \ his 
commiſſion at the time when he is moleſted, unleſs he be alſo. 
"OS therein, in due and lawful manner, 1 

Tunis head includes ſundry . of e And 6, 
it lies with the officer to notify his quality of ſervant of 
the law; in order that thoſe concerned, who may be quite 
ignorant of him and his office, may be warned of their 
duty, and of the conſequences of reſiſtance. As to what 
ſhall be eſteemed a due compliance in this particular; thus 


far is certain, that in the caſe of meſſengers and conſtabless, 


whoſe blazon and baton are the known badges and outward 
teſtimonies of their commiſſion, the ſhowing of theſe, which 


are given them for this very purpoſe, is ſufficient proclama- 


tion of the office-bearer ; and will be held to put every 


man on his guard, that it is at his own peril, if he ſhall diſ- 
pute the authority of the perſon who produces them, Pro- 


bably too, if the meſſenger or conſtable be acting in a quar- 
ter of the country where he is not known; or in the caſe of 
reſiſtance by perſons who are ſtrangers to him; the want of 
theſe, the viſible ſymbols of his office, which in ſuch a caſe 


he ought to have upon him, will ſcarcely be ſupplied by his 


verbal aſſertion of the fact to the oppoſers, (which may ei- 
ther be true or falſe for aught that is known to them); nor 
even by his ſhewing of the diligence, which may happen to 


be in the hands of one who is not an officer of the law. The 60 


diſplay of the blazon is, therefore, among the ordinary cir- 


cumſtances, which are ſet forth 1 in a libel for deforcement. 
| Niem; * 


the meſſenger had not taken, nor even touched Campbell; ad ates Khel did. 
not condeſcend upon any qualification from which it could be inferred, that he 
was in the actual execution of his . or in 4¹ Aaron 4 N 07 .- 


| . 
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N 3 that this is indiſpenſible on all occa- DESORCEMENT. 
4 and without exception even of thoſe ſituations, where Diſplay of Bla- 


the reaſons of requiring ſuch a thing do not apply, is not 
: probable in itſelf; neither does it ſeem to be ſettled 
by any judgments, which have yet been pronounced. Theſe 


iu ſinia of office are given the officers, (and in that view moſt 


properly), for their protection among ſtrangers, and in all 


ſituations, the neweſt and moſt diſtant, where their duty 


may chance to call them. But in the caſe of a perſon who 
is of the officer's acquaintance, or whoſe whole behavour at 


the time ſhows, that he knows the man and his employment, 


there ſeems to be no need of any farther notification of that 
matter; nor any good reaſon why ſuch a one ſhould be allowed 
to indulge in blood and violence, under the affected pretence 
of fear of his perſonal ſafety, or of indignation at the attempt 
upon his property or freedom. The meſſenger is ſuch, without, 
as well as with his blazon; and if he tell this perſon, who 
already knows him for a meſſenger, that he comes for an 
official purpoſe, and alſo ſhow him his diligence or war- 
rant; then is the man in poſſeſſion of all the facts which 
are requiſite to the regulation of his conduct on the occa- 
ſion; and he cannot therefore be free of the guilt of a 
wilful contempt. Notice may accordingly be taken of theſe 
| libels, which do not bear the diſplay of blazon, and yet are 
found relevant; the libel againſt Margaret Yule, June 2r. 
1680; againſt Anne Elphinſton, February 14. 1687 ; and 
_ againſt Macneil of Bara, July 28. 1679. In the laſt inſtance, 
that circumſtance ſeems, however, to have been the ſubject 
| of FOR I | 1 


4+ Tnoven 


"OY It was ; found; in i the Ca of Sefton, eg 18. PIR (Lord Kinnaird), 
that the — 3 * need not ſhow his blazon, till he has ap- 
prehended 


Zon ; if indif. 
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CHAP. XIII. 
Weg zl WE, e e 41 
Muſt notify that 
he is acting offi- 
cially. . 


OF OFFENCES AGAINST 


4. Tnoven the party well know that the perſon is a meſſen- 
ger, he may not be aware that he has come there in his office 


at the time: It lies, therefore, with the meſſenger, before pro- 


ceed ing, duly to warn him in this article too; for which pur- 
poſe, the natural and moſt advantageous courſe appears to 
be, by making mention of the particular duty on which he is 
come, and by exhibition of his diligence or warrant. It 

cannot, however, be laid down for law, that there is no 
deforcement, unleſs where this precaution is obſerved. On 
the contrary, it has more than once been proceeded on, and 


ſeems indeed to be a point of ſettled doctrine, that the diſ- 


play of blazon is itſelf warning to the party, not only of the 
beorer's office of meſſenger, but of his coming for ſome _ 
purpoſe of official execution. Seeing the meſſenger in the 


array of his office; if he have any doubt of his errand, or of 
his authority, the party is bound to queſtion it in a peace- 


able and orderly manner, and to ſatisfy himſelf, by call- 


ing for the warrant, that ſuch exiſts and is there, and con- 


cerning its nature and extent. If, inſtead of following 


- this dutiful courſe, he ſtraightway, and without. aſking a 


deforce at all events, and excludes any plea he might other- 


queſtion, aſſault the meſſenger ; he ſhews a determination to 


- wiſe have had, if, upon requiſition, the diligence had not 


Feb. 19. & 26. 
1672. | 
July 23. and 


Aug. 6. 1722. 


been forthcoming. The objection taken on this ground, of 


the officer's omiſſion to exhibit his diligence, has been repel- 


led in two caſes of deforcement of caption; that of Gordon 
of Braco, and of Campbell of Lawers: As alſo, in two caſes 


prehended the debtor. In the caſe of Harſe againſt Fork, March 1685, (Har- 
carſe), it was found that a meſſenger, though known to be ſuch, might be de- 
forced, being without his blazon. But the reporter obſerves, that there was a 
ſpecialty in the caſe. Neither is it ſaid, that the meſſenger had in any way inti- 
err Ls 


THE COURSE. or - JUSTIGE. 


of defontratiar of poinding ; 3 chat of William Sutherland 
and others, and of James Hamilton and others; and in all 
of theſe — __ * deliberate conſideration. 


Ir ſemi to 5 el „en on the aw part, that if 


175 the meſſenger, being required to ſhow his warrant, ſhall re- 


| fuſe or decline to give ſatisfaction in that particular, and 
| ſhall nevertheleſs perſiſt in the execution of it, it is not 
a deforcement to ee him. The party is authoriſed 
to believe in that caſe, that in truth he has not the war- 


rant with him, and by conſequence that he does wrong in 


attempting to put it in force. In the debate on all the caſes 
above mentioned, it ſeems accordingly to be yielded, that 
the meſſenger, if he had been required to ſhow his letters, 


175 


DEFORCEMENT. 


June 6. 2 20. 
1715. 


Dec. Let 1725. 


Jan. 3. my 
Muſt ſhow his 
diligence, re- 
guired. 


was under the neceſſity of complying, and could not be 


juſtified if he refuſed. And ſuch a refuſal, along with other 


+ circumſtances, i is found relevant to elide the libel, in the 
| | | „ | | caſe 


= 15 1 $ = Sutherland's ww" it was Een 10 „That neither did this meſſenger ſhew 
2M his letters of horning and poinding, or caption ; neither did he in anywiſe inti- 
mate or declare the purpoſe of his coming, either by word or by any overt: 


28 act. * 


In Campbell's caſe, the defence was, © That the meſſenger did not tell Sawers 
that he had a caption, or was going to apprehend him; and that ſince he did not 
tell him, the pannel could not know his errand, and conſequently could not be 
= guilty of deforcement in refiſting him.” And again, 1 is not ſaid in the li- 
A bel, that the meſſenger apprehended the pannel, or touched him with the wand 
of peace, or that he ſo much as ſhowed his letters of caption.” It is anſwered, . 
| inter alia, „It is ſufficient that it is libelled, the meſſenger with bis blazon di/- 
played, was proceeding to do his duty: If Sawers did not know the meſſen - 
* ger's errand, Why was he ſo ready to deforce him violently? He does not pre-- 
tend that he called for the meſſenger's caption; or that it was refuſed.” 
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CHAP. XIII. 


Aug. 7. 169 5. 
Nov. 20. 1699. 


Limitations of | 


that rule. 


Or OFFENCES AGAINST 


cls of James Edmonſtone and others „ as alſo in that of 
George and poet Sinclair = 


Tux following ations of this ad "$5 Hema very 5 
neceſſary to be attended to. Firſt, though the meſſenger muſt 
ſhow, he is not obliged to part with his diligence, nor to put it 
into the hands of the party; who might detain it from him 
or deſtroy it. Even if he give it to any impartial byſtander 
to examine, it ſeems to be matter of indulgence rather than 
otherwiſe ; for the officer, who is truſted with the diligence, 
and with the intereſt of his employer, may juſtly refuſe to 
put his warrant in any caſe into the power of another. 2dly, 
Even the ſhowing of the warrant js to be underſtood as 
chiefly applicable to the caſe of requiſition by the party 
himſelf, or thoſe who are lawfully intereſted for him; and 


this limitation will more eſpecially hold good, if the chal- 


lenge does not happen in the entry of the execution, but 


at ſome after period in the progreſs of it, when the offi- 


cer is already in poſſeſſion of his object. If the debtor | 


has ſubmited to the meſſenger bearing caption againſt him, 


and is on his way to goal, or has gone to a place of 
. 2 75 cuſtody 


1 % Find the following defence proponed for David and Charles 8 IN 
and Libertoun of Sedden, that one or other of the ſaids pannels de/ired to inow 
« of the meſſenger upon what account he came there, and he refuſed to tell them, 
« and that he and his accomplices beat them before they made any ande | 
« relevant, /e parades; to elide the deforcement as-to theſe three.” 


« But find — defoncy alleged for the bt that 3 . b 
4 not known to be a ſheriff-officer, and that no warrant was produced by him from 
« the Sheriff, when required, for ſeizing John Oigg ; and alſo, that defence, that 
s the wool alleged to be taken with him, was in the father's poſſeſſion, and of. 
« fered out to be ſpun before the time the woot Was ſtole from Mr Robert Dun- 
bar, relevant to elide that part of — pit N 


THE COURSE or JUSTICE. 


9 cuſtody for the time; or if the officer has completed the forms: 
of poinding, of which the very firſt is the reading of the let - 
ters, and is carry ing off the goods to a place of ſafety; or 
even if he has made the firſt apprizing, and is conveying the 
goods to the market- croſs; he is not afterwards obliged to an- 
er the queſtions of every new comer, and ſtill leſs of a pro- 
miſcuous rabble, concerning his authority and commiſſion. 
It is the duty of every man who finds an officer of the law in 
| this fate of ſettled poſſeſſion, to ſtand by and not to meddle 
with.that which does not concern him, whether it be right 
or wrong; ; and for which, if it be wrong, thoſe who are inte- 
reſted can have ſure redreſs, without his interference. For 
this reaſon, if for no other, the objection taken upon the 


failure to ſhow the letters, was not good in the ſaid caſe of 


Hamilton in 1725; where one part of the charge was for vio- 
lent oppoſition to a poinding by a diſorderly multitude, after 
performance of the firſt apprizing, and when the goods were 
ſome miles upon the way to the neareſt burgh. 3dly, It is 
certain, in regard to the precaution on the officer's part, of 
telling the purpoſe for which he is come, that this is only ne- 
ceſſary on the ſuppoſition, that the party is or may be igno- 
rant in that reſpect. For if it clearly appear from the con- 
duct of the offender and his friends, that they well under- 
ſtood, and had previous notice of the officer's errand, (which 
will be evident if they attack him ſtraightway on his appear- 
ance, without aſking queſtions, or giving time for any expla- 
nation), the charge of deforcement will be equally good, as 
if more deliberation had been uſed on either part. 


pu Tun — nern duly 1 900 himſelf and his 


commiſſion, has alſo to proceed i in dhe performance of it 
Vol. II. ee e N after 
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Officer muſt pro- 
ceed in lawful 
Manner. 
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; CHAP. XIII. after the manner by law directed; being only then in his 
office when he exerciſes it lawfully, and being obliged to 
know as much of the law, as concerns the matter of the ſe- 
veral diligences, and the proper time and circumſtances of 
putting them to execution. If therefore, a meſſenger ſhall 
execute letters of caption upon Sunday, or after ſeeing a fiſt 
or ſuſpenſion of them; or if any officer ſhall attempt to 
poind plough-goods in time of labour, or any goods in 
the night, or to carry off corn in prejudice of the landlord, 
who objects his hypothec ; or if he ſhall break open doors, 
to poind, without letters of open doors: In any of theſe | 
caſes, he may be reſiſted without the guilt of deforcement. 
The ſame muſt be ſaid of him who ſhall poind goods in con- 
tempt of a written conveyance of them, and refuſe the claim 
ant's oath thereupon, when tendered : as was decided in 
the caſe of Purves againſt Craw, March 20. 1676, and in 
that of Porteous of Hawkſhaw, July 8. 1700 r, and of Mag- 
dalen Graham, December 17. 1700 2. Moſt of the other 
illuſtrations alſo reſt upon judgments of Court. There is 


2 „ 
3 


1 Find the firſt defence, of the meſſenger or his aſſiſtants, beginning to gather 
the poind before ſun-rifing, and the laſt defence, of producing Hawk/haw's diſpo- 
4% tion at the market-croſs of Peebles, and — back the SN both rele- | 

6 vant, fe LS to elide the . 25 | 
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2 Find that the gift of ecchcst 20 declarator were not only intimate, long. 
« before the poinding, to George Burnet the purſuer, but alſo the time of poind- 
“ ing, that John Allan the donator did actually appear. with the gift in his 
© hands, and offered to make faith upon the property of the goods in the terms 
« of the King's gift, relevant to aſſoilzie the pannel from that part of the libel 
“ anent the deforcement of the poinding aforeſaid.” The jury found both the de- 
fences and deforcement of poinding proven, on which ſhe was aſſoilzied. 
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the caſe of Elnliftons, Auguſt 7. 1695 7, relative to appre- 

| hending on à Sunday; the aforeſaid cht al Porteous, as to 
poinding in the night; the caſe of Dick againſt Sands, Decem- 
ber 7. 1630, and the aforeſaid caſe of Graham 2, as to poind- 
ing of plough-goods in time of labour; the cuſsi/of John 
Stewart, July 28. 1701 3, 'and that of Thomas Roſs and 
others, Tous 7. 1706 4, as to the defence upon the maſter's 
e . e ; 
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4 Find this Son VIZ. That the REEL entered the houſe o. on Sunday's 
« 75 under cloud and filence of night, and that the reſiſtance made by the 
b pannel did begin upon Sunday's night, immediately upon the meſſenger's en- 
« tering the houſe, relevant to elide that part of 4 the 8952 ppt deforcement, as 
« to all the n e, EC — | 


. 
ee ar eee 


2 ( ; Suſtain that * that the ad oxen were icke, and 3 and 5 
actually labouring ſeveral days before the poinding, and that ſome others in 5 
that country were alſo labouring, in the ſame manner, their ſtubble ground, 

t the time libelled; and — tant there were other e 1 5 on the 
8 ground at that time.” | 


3 « Babes 5 deferens that the pannel as landlord had right to ſtop the 
1 poinding till he was paid of a year's rent; and. finds the ſaid defence acknow- 
"9m W by the 225 itſelf.” 


4 « Find the a 1 to infer the pains libelled; as alſo, ſuſtain the de- 
* fence of the maſter's tacit hypothecation, relevant to take off the libel ; and 
4 ſuſtain the reply, that the meſſenger offered immediately to deliver and leave 
on the ground as much of the ſaid Jo, Robin's corns and crops, ſtanding in | his 
„ barns and barnyard, as would fully ſatisfy the ſaid year's rent.” 
Ine diet in this caſe was afterwards deſerted ; and on a new libel, raiſed on the 
| cams matter, againſt the ſame perſons, the ſame interlocutor was given, (Nov. 24. 
1706), but with this material alteration in the laſt article: Repel the reply, in 
reſpect the term of payment to the maſter was not then come, and that there 
was not ſufficient ſecurity offered to the maſter for the year's rent ;” on which 
the 'purlnors refuſe to inſiſt, and the diet is N N | | 
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— 
Major Burnet, OR. 85 295 5 as to the e off ale 


Mar. 6. 1662. 


Dec. 1. 1673. 


OF OFFENCES AGAINST 
hypothec ; and that of Mary Yule, June 21. 16807, and of 
penſion. 


' We cannot add to this lift of Ll AG that of pay- 
ment tendered to the officer upon the ſpot ; unleſs that perſon 
have ſpecial power, which ordinarily he has not, to act as 


| agent alſo, and to receive and diſcharge the debt. Nay, which 


is ſtill ſtronger, he is not to deſiſt by reaſon even of any plea 
of compromiſe, compenſation, or previous payment and ſa- 


tisfaction of the claim, unleſs it be vouched hy an explicit 


diſcharge applied to that very diligence, and the grounds of OY 
for neither is the officer a judge ob ſuch pleas, nor is the 
time of execution a fit ſeaſon in which to propoſe them. The 


defence of previous payment « of the debt was repelled in the 


caſe of David Simpſon 3. And the queſtion with reſpect to 
offer of payment made to the meſſenger, is one of thoſe 
which were ſettled in the caſe of Francis Duguid and others; 


where the defences were repelled, and the- libel found re- 
| levant as laid. | | 


BEFORE | 


1 © The Lords find the libel ws, as allo the fit defence and reply, and 
6 remits all to. the knowledge of e an aſſize. : 


24 Suſlains the — proponed for the . that there was a ſiſt inti- 


4 mated to the meſſenger the day before the deforcement libelled; and likewiſe 


« ſuſtains the reply relevant to take off the ſaid defence, that the purſuers inti- | 
* mated to the pannels the Lords deliverance Why. off the ſaid aſt. and that 
* the pannels uſed, violence thereafter.” | 


3 * Ordains the has to pass to the 3 of an- EY. 9g notwithſtanding 
« the firſt, ſecond, and third defences.” The third defence was that of previous 


| payment of the Longs: for which the * was — 


THE COURSE OF, JUSTICE. 


| BeronE we proceed! to e article, it will be proper to 
add a caution; leſt it be conceived, that, in thoſe caſes where 
the irregular proceedings of che officer hinder him to main- 
tain action for deforcement, the party has therefore the un- 


controlled freedom of every ſort of exceſs and outrage againſt 


181 
———_— 
Exceſs is puni ſh- 


able, though the 
Officer err. 


the man, on ſuch an occaſion. Such reſiſtance as is neceſſaryʒ 


to hinder the accompliſhment of the officer's diſorderly pur- 
poſe againſt his goods or perſon, he cannot be queſtioned 
in law for making: But if, taking advantage of ſome miſ- 
take or inaccuracy, which is more likely to proceed from 
ignorance than from any wrongful intention, he ſhall give way 
to rage and revenge, and indulge in acts of cruelty againſt 


the perſon of this treſpaſſer after he has abandoned his pro- 


ject; certainly theſe are puniſhable in this as in every other 
inſtance, and the ſufferer may have his amends as an indi- 
vidual, in n proſecut ion for the aſſault and beating. Nay, 
if the officer ſhall be killed in the courſe of ſuch malicious 


and intemperate purſuit of him, it will depend upon the 


liberties; which he had previouſly taken with the goods or 
perſon of the killer) and the length he had gone in the 
unlawful proſecution of his diligence, whether the killing 
of him may not even am 
regularity of the diligence or execution of it ſhall deprive 
che officer of his defence of juſtifiable homicide, if he 
ſhall kill che party reſiſt ing; and what ſhall cut him ſhort. 
of his proceſs for deforcement againſt that party; and what 


hall juſtify or ſhall excuſe the party, if he ſhall maim or 


ill the officer: Theſe are three diſtinct inquiries, not in- 
deed quite without connection, but as certainly not fit to be 
determined by one and the ſame rule; ſince they relate to- 
three ſeveral courſes of conduct, which proceed from yery dif- 


- N habits of ming.1 in the offender... Simply to hinder the: 


| alleen 


unt to murder. For, what ir- 


. 2 


182 oo OFFENCES AGAINST 


CHAP XI" afticer from executing hike: irregular diligence, is one eaſe; * 
e wantonly or unneceſlarily to maim or kill him in the execu- 4 
tion of that diligence, is another; and for the officer to 
kill the party in the execution af it, is a third; each of 
which has its ſuitable eincn drawn from the degree of 
what 1 18 done. AA} WEST © | 19220 fig a1 1710 0 


= 4 © 


- 0 7 
4 71711 25 ** S 


Obſtruction muſt 6. As the officer uſt be in his PRES at Wei time he is ob- 
— 8 ſtructed; ſo muſt the obſtruction relate to his duty, and be 
1 made with the purpoſe, and upon the lawleſs reſolution, of 
hindering him to perform it. That is to ſay; if, in the courſe 
of executing any diligence, an occaſional quarrel ſhall ariſe 
between the meſſenger, or any of his 'concurrents, and 
a byſtander, who conceives himſelf to be injured or in. 
ſulted on the ſpot ; or if one who bears enmity to the meſ- 
ſenger, and who finds the opportunity convenient, ſhall 
take advantage of it to invade him for the ſatisfying | 
of his malice; in neither of theſe caſes is the offender 
guilty of deforcement, but of battery or aſſault only; though 
the injury be even of that degree, which diſables the officer 
to proceed with his diligence. For it is not inflicted, (where- 
in lies the character of deforcement), with the preſumptuous 
purpoſe of ſtopping the proceſs of the law. The libel was 
accordingly drawn as for an aſſault, in the caſe of Alexan- 
Nov. 1723. der Innes 1 of Dunkinty ; who was charged with the beating 


* 


3741 


1 The pannel's 1 pe, « . The 8 9 tr; prove that he 
« had got provocation, in as much as in a public company the preſent purſuer 
« was pleaſed to term him a notorious har 1 in his abſence ; _ this was he _ 3 
« accidental NY they had thereakter.” 1 bn DME | 


November 14. 4 The Lords find, that Pa 88 — 71 at 2 time my : 
86 —— libelled, aſſaulted 4 8 Anderſon the N by beating, * uifing 
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THE COURSE OF JUSTICE. 


of * Acderice; a notary, i attending, in that ca- 
phacity, on a meſſenger, who had come to the houſe of Innes, 
to take ſome third perſon upon letters of caption. In the 
caſe, too, of David Simpſon, it was admitted to proof and 

ſent to the aſſize as a good defence, that the aſſault was an 


accidental quarrel and e and in nowiſe on ac- 


count af thn vat 3. 


* 


7. Lasr oth all, as to >the. mat 1 of hindacency 


x and moleſtation. The words of the ſtatute 1592, c. 152. in 
that paſſage where it deſcribes the offence, have given oc- 
caſion to argue, that there is no deforcement unleſs the offi- 
cer be aſſaulted to the effuſion of his blood 2. But it is 
certain that no ſuch narrow, and en pernicious con- 
| | = ſtruction 


2 as wounding him, eſpecially when he was aſſiſting a meſſenger or meſſengers, 


« while in the execution of his or their offices, relevant to infer an arbitrary pu- 
x « _— and pet the hail deer proponed for the pannel.“ 


Nov. 19. 3 The; Jury {BI that James: Gt &c. was beat by: the 


5” « pannel Alexander Innes, &c. over the head, with a drawn ſword, at and 


about the time, and at the place libelled; and found that the pannel gave not 


the leaſt diſturbance to John Ogilvie the meſſenger, or to his concurrences, in 
— the execution of their office.” He was decerned to pay L. 30 Sterling in name 
of fine, damages, and expences, and to find caution to keep the complainer ſkaith- 


1 4 Ordains the dittay to paſs to the knowledge of an aſſize, notwithſtanding 


5 £ « the firſt, ſecond, and third defences, and duplies; and remits the fourth defence, 


(chat above alluded to), and duply, to the conſideration of an aſſize; and de- 
clares that they will receive the defender's probation thereof. The libel was 
found Proved, and FOO was returned as to the defence. 


2 The wards are, .* Or in putting of decrees to due execution be deforced i in 


« doing of the fame, or : Bs mole 92 invaded or n to the effuſion of their 
« Mg” ; 


* 


Mar. 6. 1662. 


What degree of 
violence neceſſa- 
ry to this crime. 
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CHAP. xm. 


July 2679. 


June 1715. 


Joly 25. 1719. 


0 F OFFENCES AGAINST 


firudion of the law, has ever been received into practice 
On the contrary; as reaſon and poliey require, the crime 
has always been held to be committed, wherever, either 
by any ſort of actual violence, or by plain ſhew and prepa- 
ration of miſchief, or by the wilful oppoſing of real impedi- 
ments in his way, the officer has been hindered, or dif. 


abled, from proceeding with the execution of his duty. 
| Underſtanding always, that, upon the whole caſe, his alarm 


is reaſonable; and that he does not conſtrue the mere 
clamour and buſtle, which are incident to ſuch. occaſions, 
into reſiſtance of his proceedings. Thus, it is plainly a 
deforcement, if the meſſenger be fired at or purſued with 
mortal weapons, though he be .nowiſe hurt nor wound- 


ed; as in Macniel's caſe, and in that of Sutherland, and 
that of Forbes of Tolquhon*, Or if the oppoſers ſhall 


aſſail and beat him off with ſtones, and other miſſile inftru- 


ments, intended (no matter though without ſucceſs) to hurt 
him in his body. Or if he is oppoſed by an armed poſſe, (as 
in the caſe of Campbell of Lawers, in July 1722), who ſhew 


their arms, and forbid him acceſs to the houſe, and warn 


him to be gone. Or, (as in the caſe of Hamilton and others, 
in December 1725), if a tumultuous crowd ſhall take the 
poinded goods out of his poſſeſſion ; or, after he has got en- 


trance of the houſe, and has begun to the forms of poinding, 
if he is by main force puſhed out again, and finds the 


1 doors made faſt againſt him. Or again, if the oppoſers ſhall 


forcibly lock up and confine the e or By hold of and 

| maſter 
1 July 25. The jury find, that the pannel William 88 TH did refuſe TT 
« acceſs to the manſion-houſe of Tolquhon, and oppoſed by himſelf or others, 
&* thoſe authoriſed and empowered for executing the letters of ejection, by throw- 
« ing ſtones, threatening to fire, and by firing from the top of the ſaid houſe.” 
Sentence paſſed for the ſtatutory pains on the 28th mo. 
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THE COURSE or JUSTICE. 


maſter him, ſo thathe cannot come at the debtor, (which 

is charged againſt one of the pannels in Duguid's caſe); 
or if they ſhall pull the debtor out of his hands, being al- | 
ready in his cuſtody ; or ſhall break up the door of the cham- 
ber where the debtor is, in order to take him from the 


officer; which is the charge in the caſe of Ramſay, In 
all theſe, and the like caſes of violent hinderance and mo- 


leſtation, the oppoſer is guilty of deforcement, though the 
officer eſcape unhurt on the occaſion. Accordingly, in the 
_ caſe of Robert Harries, where the verdi& only finds him 
« guilty and culpable of troubling the meſſenger James Mur- 
ray, his aſſiſtants in the execution of his office, the ſta- 
; tutory enn are nevertheleſs decreed 7, | 


Tuts 


= flen was alſo found . ap _ ds of wearing arms contrair to the act 


- i of Parliament lybelled. But this was a 148925 charge upon the ſtatutes 


touching that matter. 
On the 13th December 5560 Patrick Gordon was indicted at jniflance of 


Lady St Foord, for deforcement, ſpuilzie, &c. on this ground, inter alia, That 


* when the Lady, upon a decree recovered againſt him, had raiſed a caption, and 


Aby virtue thereof cauſed a meſſenger apprehend him; after the meſſenger had 
touched him with his wand of peace, and made him his priſoner, he ſwore, 
4 God damn him, if he would not by himſelf, and others his accomplices, tie the 
( ſaid meſſenger neck and heel, and throw him in a dungeon, whereby the meſ- 


« ſenger being terrified, broke his wand of peace, and diſplayed his blazon, and 
** proteſted for a deforcement.” The Lords (Dec. 20.) found this, among other 


articles of charge, relevant to infer an arbitrary pain, That the ſaid Captain 


% Patrick. Gordon, when the meſſenger touched him with his wand of peace, by 
virtue of a caption at the Lady's inſtance, uſed and emitted the threatening ex- 
* prefſions'lybelled, after the meſſenger had exhibited and intimated to him the 


4 off taking of the fiſt on his bill of ſuſpenſion ;” or, &c. © January 4. 1709, 


be ; Jury found it proven, that when the meſſenger did apprehend the above 


named Captain Gordon, and touched him with the wand of peace, he threaten- 


ed to put him in a dungeon, and that after the meſſenger had intimate to him 


* the removal of his fiſt,” 
January 17. 1709. He was fined in 1. 1000 Scots, of which 1450 merks to the 
Lady in name of damages and expences, and 50 merks to be paid to the under- 


| Keeper of the Parliament-honſe, and to lie i in gs during the Lords pleaſure. 
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DEFORCEMENT. 
— 
Dec. 1. 1673. 


Nov. 16. & 23» 
1724. 


July 9. & 12. 
1667. 
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CHAP. XIII. 


1 
2 — 


unleſs the dili- 
gence be hinder- 
ed. 


Dec. 1725. and 
Jan. 1726. 


official execu- 
tions, 


No deforcement, 


crime relates all 


OF OFFEN CES AGAINST. 


'Tars, in drach, is a falutary, or rathera neceſſary 1 
tion of the law. For if it behoved the officer to perſiſt, 


to the ſuffering of ſome great injury in his perſon, and if he _ 
could only then deſiſt with ſafety to the intereſt of his em- 


ployer, when he ſhould be in inſtant danger of his life; 

either his trade would be a ſtate: of conſtant warfare, or His 
office would ſoon fall into Conkerng.. J 
ON E ain muſt, de e attend the violence in 
every caſe of deforcement: It muſt be ſuch as hinders the 
diligence to be completed. Though the officer be wound- 
ed, and even be in danger of his life; if he nevertheleſs 


perſiſt and fully accompliſh his object, he cannot proſe- 


cute for deforcement, but only for the attempt to deforce, 5 
or for the aſſault and real i injury, of which it may juſtly be 
charged as an aggravation, that they were committed with 
ſuch a purpoſe. It is no leſs clear in favour of the officer, 


that, after he has once been conftrained to deſert his ſer- 
vice and quit the field, the offender cannot by any re- 
pentance, nor even by actual reſtitution of the effects, nor 
by ſurrender of the debtor's perſon, do away his fault, 
ſo as to exclude the King's intereſt, or even that of the pri- 


vate party, to proſecute for the public wrong. For, as has 


1] been faid, the law more conſiders the contempt of authority 
in this matter, thañ the patrimonial damage. Such a defence 


was pleaded in the aforeſaid caſe of Hamilton, N and ſeems 
to have been entirely * 


8. UNDER theſe dene, deforcement is held to be 


committed, with little diſtinction as to the ſort of Farrant T4 


| If this es and ſentence v were upon the footing of a proper deforcement, 
which e n to be che caſe, it is a e illuſtration of the * in che. 
text. N | | | 


C 


THE COURSE OF JUSTICE. 


ſignet, or the precept of an inferior court, as in the caſe 

of the Sinclairs, in 1699. For the act 1592 has ſpoken ge- 
nerally, of all perſons whatſomever, and of the precepts of all 
. Judges within this realm *, It is alſo committed, whether the 
hinderance be of the execution of diligence, ſuch as letters 


; 87 


that is hindered; whether it be letters under the King's — 


of poinding, caption, or ejection, (as in the caſe of Forbes Dec. 1718. and 


of Tolquhon); or of a mere ſummons, as in Macniel's caſe; 


or of ſummary warrant to apprehend and impriſon, as in 
the caſe of the Sinclairs, who had deforced a ſheriff *s offi- 


cer 2 in the taking of a thief. In general, it may be com- 


mitted by the hindering of any ſolemn act (actus legitimus) 


of an officer of the law, ſuch as ſequeſtration, _intimation or 


the authority of a formal written warrant 3. Alſo; which 
A a2 "Fu might 


I This 1 to hav been i even with reſpect to a baron's allies: See 
Dit. of Decif, vol. 1 i. p. 231. 5 | | 


2 November 20. be «As to the dad be of the libel, anent the 
 deforcing of the Sheriff's officer of Caithneſs, found that member of the libel 


: relevant to infer the pains of law.” It does not appear from the debate, that 
any doubt was entertained of the application of the law to ſuch officers. The plea 


; . chat the man was not a Sheriff 8 officer. 


3 On the ah 3 1712, John Coſtine of Glenſoan, and others, were indict- 


- ed at inſtance of the Lord Advecate, the Stewart of Kirkcudbright and his officer, 
= the ſtatutes againſt deforcement, for hindering the ſtewart-officer to levy the 
| laidner-mart cow; that is, a cow, which by cuſtom, the Stewart had a right to le- 
ry from each pariſh of the ſtewartry, taking which he would, and leaving the 


owner to his relief according to a certain cuſtomary rate and faſhion, from the 
other heritors of the pariſh. The pannel pleaded, that deforcement could not 
be committed by hinderance of a warrant of this ſort, which was not of a ju- 
dicial nature, nor in the courſe of proceſs or juſtice. The Lords (January 14. 
1712), found the libel relevant to infer an arbitrary puniſhment.” The pan- 


2 nels were convicted, fined, and bound over to keep the peace. 


July 1719. 
July 1679. 


: the like, which has a known appellation, and proceeds under 
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CHAP. AH. might ſeem to be more doubtful, it has twice been reſolved, | 
= that the charge is good, though the meſſenger be himſelf 5 
aſſignee to the debt, and to the diligence which is hindered. 

Mar. 6. 1662. I éallude to the caſe of David e and that * Beatſon 
June 4. 1688. of Powguid * 11 N 


. 


Who may be Tn like broad rule muſt be laid down, with reſpect to the 
| muy 5 perſons who are capable of contracting the guilt of this of. 
F fence. The words of the act 1592, might indeed ſeem to 
confine the guilt to the party himſelf who is the object of 
the warrant, and to ſuch perſons whom he ſhall inſtigate or 
procure ; but it has ever been held, that any perſon is equal- 
ly liable to the ſtatutory pains, whp takes a part in the ob- 
ſtruction, whether this be done of his own een or h the 
procurement of thoſe concerned. | 
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Art and Partof WHAT degree of concern in the hinderance ſhall be ſuffi- 
Detorcement. cient to involve any one as art and part of deforcement, is 
not determined by any peculiar rule, but according to the 
fame principles of common ſenſe, which govern that matter 
| in other caſes. In the trial of Hugh Fraſer of Kilbordie, 
July 20. 1675. the verdict found him © guilty of the crime of deforce- 
ment lybelled, in ſwa far as he commandit his natural ſon 
Alexander Frazer to come up and relieve him, and give 
e them their reward and ſpare them not.” Upon which he 
Aug. 2. 1675. had ſentence to pay 500 merks to the party, and 200 to the 


4 + 12 9 meſſenger. In the caſe of Thomas Mitchell, bailie of Aber- e 
EXE: 1 | deen, 
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1 The obje&ion was thus, © It being acknowledged by the libel, that Sheills 
« was creditor in the debt, whereupon the diligence proceeded, Sheills could not 
„ execute letters at his own inſtance.” En, the defences were repelled, and the 
caſe was ſent to an affine. e A 
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deen, and others, the charge was upon this ground againſt 
Mitchell; that being required, as a Magiſtrate, to aſſiſt the 
meſſenger againſt a rabble, who had taken his priſoner out 
of his hands, he, under frivolous ſhifts and pretences, de- 
clined to relieve him, and left him on the ſpot expoſed to 
their reſentment; and that having in a ſhort time returned, 


and being of new required to aſſiſt, he again ſlighted the 


propoſal, and, after refuſing to let inſtruments be taken on 
the occaſion, withdrew a ſecond time from the ſcene of diſ- 
turbance. The Lords“ found the libel relevant as libelled 
„ to infer the pains of the acts of Parliament againſt de- 


« forcement of meſſengers.” That this tacit encourage- 


ment would not, however, be reputed an acceſſion in the 
caſe of any ordinary perſon, appears from the caſe ſo often 


quoted, of the Duguids of Auchinove. For, with reſpect to 


Francis Duguid ſenior, it was found not releyant, that the 
debtor was his ſon-in-law, and rode off upon this pannel's 
' horſe; and that being preſent at the time of the deforce- 
ment, which was executed by his ſons and ſervants, he did 
not interfere nor command them to deſiſt. 


2 115 Tux proviſions which our Legiſlature have made for 


repreſſing this dangerous offence, are rather liable to be 
cenſured as inſufficient, (that is, in their application to fla- 
grant caſes), than as rigorous or exceſſive; as indeed 
in former times, ſuch was the condition of ſociety and go- 
vernment in this country, as could hardly be expected to 
train the inhabitants to a due ſenſe of the enormity of 
the fault. It is true, that if we were to judge by the words 
of the act 1581, c. 118. which ſubjects the offenders to eſ- 
cheat of moveables, and to puniſhment of their perſons at 


ar 
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Dec. 1. 1673- 


/ 


Corporal Pains 
for Deforce- 
ment. 


. 412 
_ 1 
r 
I %* 1 + 
2 4 s 
_ 
- 
wi 5 
1 
_ TT 
337 
ä * 


„ 
1 
2 1 
* 
* * * 7 
1 pv 

k 


1190 


3-IF 
_ 
8 
5 
1434 
2354 
EFT] 
"4 
Sit 
I. 
+ 
; 
1 


CHAP. . 


May 2. & 6. 
1665. 
July 13. 1669. 


Pecuniary Pains 
ef Deforcement. 


oF OFFENCES AGAINST. 


our Sovereign Lord's will ; and ſtill more to judge by the 
words of the ſtatute 1587, c. 85. which declares, “ that their 


lives and gudes ſhall be at the King's will therefor, we 


might be led to conclude that the Legiſlature meant to give 
a power of applying even the higheſt pains, if the occaſion 


ſhould require it. But it does not appear, that theſe ſtatutes 


have in any inſtance been pleaded to any higher effect, than 


that of infliting an arbitrary puniſhment ; and even this 
does not ſeem to have been ever carried farther than impri- 
ſonment, in addition to the pecuniary pains. The following 


are examples of ſentence to that effect: The caſe of Gordon 
of Braco, (February 1672) of Francis Duguid, (December 
1673);—of William Watſon ;—of, Robert French ;—and of 


John Macleod, July 1759), who was ſent to o priſon for 


a month. 


Tux patrimonial pains are, 1ſt, the eſcheat of moveables; 


introduced by the act 1581, c. 118. and afterwards: more 
particularly regulated by the act 1592, c. 152.; which di- 
directs that one half of the eſcheat ſhall be to the King, 
(ho formerly drew the whole), and the other to the party, 
purchaſer of the proceedings which have been hindered. 
a2dly, The act 1581 has ſaid, that the party ſhall be firſt paid 
of his debt and his expences, © to be heichly taxed by the 
„ ſaid Lords,” and that this intereſt of his ſhall burden 
and be preferable to the King's intereſt in the moveable _ 
eſcheat. To ſecure this proviſion of the one ſtatute, and ac- 


commodate it to the other, which gives the party right to half 
of the eſcheat, the ſentence taxes the debt and charges to a 


certain ſum ; and declares, that if the party's half of the 
eſcheat ſhall fall ſhort of his payment of that ſum, then the 
King's half ſhall be burdened with the balance. This is the 


El courſe | 
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© ea that was taken in the: caſe of Ramſay * ; and | in that of Wee derer v 
Macleod, in July 1759 „ | „ 


S 


0 it may UBER bat even was entire 8 is not equal TOY Pains 
| . to this burden; and whether it was intended that the pannel r 
ſhould be ARSE liable for the debt, ſo as to give the cre- 
| ditor a title to recover it out of his heritage alſo and other 
_ eſtate, might not be abſolutely clear on the words of the ſta- 

tute 158 1. Mackenzie, in his obſeryations on it, has, how- P. 203. 
cver ſaid, (and the thing in itſelf is right and equitable), that 
this was the intention of the act; and in his Criminal Trea- 
tiſe, he takes notice of the caſe of French, where perſonal 
action for payment was ſuſtained: As it was more lately, in 

the caſe of Campbell againſt Cowans 3. adly, The act 1581 July 25. 1727. 
has farther authoriſed the awarding of a ſum of money, to 
the party in name of damages and intereſt ; and which, in 

like manner as «596: debt and expences, ſhall be a burden on the 

King' 8 


RE.” Andi in 3 the aid half adjudged 1 to the „ ſhall not amount to 

8 the debt contained in the. caption, upon which the deforcement proceeded, 
and the ſum of 300 merks Scots, which is hereby taxed as the expences of plea, 

J 1 then the ſaid Lords decern and declare, That the half of the ſaids moveables 
eſcheated to the King, ſhall be burdened with the payment of what the other 
9 ' half ſhall fall ſhort of the forefaid ſums.” N avember 27. 1724. 


= « Andi in ah the ſaid half, adjudged t to them ſhall not amount to the debt. 
contained in the letters of caption, upon which the deforcement proceeded; 
land to the ſum of L. zo Sterling, which is hereby taxed as the expence of pro- 
( ceſs, and in name of damages, then the ſaid Lords decern and declare, That 
* the half of the ſaid moveables eſcheated to the King, ſhall be burdened with 
* the payment of what. the other half ſhall fall ſhort of the ſaid ſums.” ” 


3 ;1 mention this caſe on the bs of Lord Royſton's Notes, p. 134. 
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July 28. 170). 


c Who n may Pro- 


ſecute for De- 
forcement. 


Dec. 1. 1673. 


or OFFENCES AGAINST 


king s intereſt in the elchear, Award was s given to that effect : 
in the caſe of Hugh Fraſer; of Forbes of Tolquhon; and 
of John Macleod ; all of them caſes already cited. . 

Ir has ſometimes happened, that inſtead of taking the cm | 
ciſe courſe pointed out by the ſtatutes, which puts the private 
party to the troubleſome taſk of gathering in the moveables, 
the Court have at once decreed for a certain ſum, in name 
of fine or damages, or both,-in lieu of all eſcheat and other 
penalties. James Macneil had ſentence to pay L. 1000 Scots, 
of which 500 merks to the King, and 1000 to the party; 
and in the caſe of Joſeph Watſon, decree was given for pay- - 
ment of the debt, and a fine of 500 merks, © in name of 
damages and expences, and for the purſuer's intereſt in 


18 the ſaid Ju Waton 5 W 


III TIIE competent nee for deforcement, are, 


1}, The Lord Advocate; 2dly, The Meſſenger, and the Lord 
Lyon, whoſe title was ſuſtained in the caſe of Duguid, with- 


out concurrence of the party employer; 3dly, The party em- 
ployer, who has a double intereſt; by reaſon of the damage 
he ſuſtains in the hindering of his diligence, and by reaſon - 


of his concern in the eſcheat. 


. Tux competent Court for the proſecution, in vos of he 
deforcement of any of the King's officers, is either the 
Court of Seſſion or Juſticiary ; ; whereof the former ſeems to 
have its juriſdiction in this matter recogniſed, rather than 


. introduced, by the ſtatute 1 581. With reſpect to the infe- 
_ rior courts, of whatſoever degree; each of them has right to 


vindicate its own authority, and to FRO: its ee _ 
injury in their office. * . 
WA Uf 


y See K tit. Sheriff. eden 5 Notes, p . 29. 
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| ToucninGs the form of the libel. It may be proper to re- . DEeonCEMBNT, 
mark, that greater accuracy would now be expected than was m_ of the Li- 
_ obſerved in former times i, in ſetting forth the ſubſtance of bel 

the tranſgreſſion. The diligeiice which has been hindered, 

being (ſo to ſpeak) the party offended, ought to be ſpecified 

by its date, and other diſtinctive characters; as alſo, unleſs a 
good reaſon can be given for the want of it, (as if it periſhed 
or was loſt in the ſcuffle), it ought to be lodged in-proceſs, 

for the pannel to examine. The time and place, likewiſe, of 

the attempt to execute the diligence, may be grounds of ex- 

ception to the charge, and are therefore material to be ſet 
forth. Hence, the libel was found irrelevant in the caſe of 


james Farquharſon 2, where the time was left quite at large. Mar. 4. 1673. 


- * 
4 
" 
* 


os the other hand, with reſpect to the competent proof Competent Wit- | 
3 1 PROT 3 | neſſes in the 

of the crime; the proſecutor has freer ſcope allowed him Trial. 

now, than would have been conſiſtent with the notions | 

on which the ancient practice, reſpecting the admiſſion of 

_ witneſſes, was formed. Inſtead of thoſe reſtrictions and 
diſtinctions of which Mackenzie has made mention, with 


* regard to the uſe of the meſſenger and his concurrents 3, as 
8 VuMitneſſes upon the Lord Advocate's proſecution, and which 
* in his time ſeem really to have been obſerved ; thoſe perſons 
IX Vor. II. . AED. are 
9 
W 1 In the ook of Gordon 8 eee (in F a £672); the libel ads ſtated, 
1 That John Muriſon, meſſenger, had gone to execute a caption on the 16th Janu- 
3 ary 1671, againſt the ſaid Harry Gordon, for duties due to him by the purſuer, 
o bor his lands, as part of the Abbacy of Kinloſs; without mention of the decree, 
m or other grounds on which it iſſued, or of the lands for which theſe duties were 
| | paid, 5 755 | A PRE | 
2.4 In reſpect, there was no day condeſcended on, whereon the ſaid deforce- 


NG 
= 2 ment Was commatted, deſerts the t as to d him.” 
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July 13. 1669. 


or OFFENCES AGAINST 


are freely nies, in like manner as other parties is; ; 
and are allowed to give evidence alike to the violence ſuffer. 
ed by themſelves, and to the other circumſtances of the ſtory, 


The party, employer of the meſſenger, cannot however be 


a witneſs even in the Lord Advocate's action, unleſs he will 
diſcharge his intereſt in the eſcheat, and for recovery of his 
debt. And, if either he or the meſſenger. proſecute, there 
ſeems to be no ſufficient reaſon, (though the contrary was 


found in the caſe of Sword againſt French), why any near re- 


lation of either of them, even though he be a ſubſcribing wit- - 


neſs to the execution of deforcement, ſhould be allowed to 
give evidence in the trial. For in this article the condi- 
tion of deforcement is different -from that of moſt other 
crimes, that it cannot be committed on the officer, but in pre- 
ſence of witneſſes, and of witneſſes choſen by himſelf; and 


| whom if he has not choſen properly, (knowing the Aa ſuch 


interferences), the blame 1 is e his dann. 


THE couRSE or JUSTICE: 


CHAPTER XIV. 


or BREAKING PRISON. 


= 


E offence ws SENT a priſon, equally : as ER! of de- BREAK ING 


forcement, ſeems properly to belong to that order of 


$ —_ which are the ſubjects of our preſent inquiry; be- eee E 
_ cauſe the guilt of it lies chiefly in this, that it is an inſult to niſhment. 


the law and civil government of the country. Thoſe neceſſary 


places of confinement are part of the public property, and 


of the eſtabliſhment for the conſervation of peace and ad- 
miniſtration of juſtice; and are to be viewed ſomewhat in 
the ſame light as the inferior officers and miniſters of the 


law, whoſe ſervice is eſſential to the Judges and Magiſtrates 


of the land, towards the maintaining of their authority, and 


I the effectual performance of their functions. Like them, 
therefore, they have ſome portion of that awe and ſanctity im- 
parted to them, which reſides in all the members of the judi- 


cial department; ſo that their fabric muſt be protected from 
| all violent and rebellious attacks, either of enemies from with- 
out, or of the priſoners themſelves. Nor is it the i injury 
| and inſult to the building that is alone to be conſidered on 
| ſuch occaſions, but alſo, and more eſpecially, the breaking of 


the © ary itſelf of public and lawful cuſtody ; out of which 
: V Bb 2 85 when 


PRISON, 
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—_— 


May be commit- 


ted by any Pri- 
ſoner. 


July 3. 2673. 


ty of puniſhing in ſuch a caſe; yet ſtill he cannot make al- 


charge. For whether the man be innocent or guilty, it is 


June 6. I7E5. 
Aug. 1720. 


And "TN any 
manner of 


Eſcape. 


ty of a contempt of the Magiſtrate on whoſe warrant he is 


he is a priſoner for debt, (as in the caſe of Irvine of Hilton), 
who is under a proper obligation to pay, and not to fruſtrate 
his creditor's diligence, or that he is confined on a crimi- 


to warrant the accuſed to eſcape, and redeem his blood, if in 


as the uſe of falſe keys or picklocks), or by corrupting the 
aer, (which 1 is an ation of the offence), or even by 


OF OFFENCES AGAINST 
when any one takes himſelf by his own authority, he i is guil- 


confined, and interferes with the courſe of juſtice, and of 
the law of the land, which has made this arrangement for 
the keeping of him, and ſees good cauſe for ordering things ; 
to be conducted in . manner. A] 


1. Sven ber the a notion of this offence; it is 
held to be committed, whatſoever be the quality of the pri- 
ſoner as to the cauſe of his commitment; whether it be that 


nal or even a capital charge; a condition which might ſeem 
any way he can. The Judge may indeed regret the neceſſi- ; 
lowance for the temptation, as a plea to exculpate from the 


his duty as a ſubject to await the determination of the law 
with reſpect to him; and he muſt be deemed in ſome mea- 
fure culpable and mutinous in doing otherwife. The libel _ 
was accordingly found relevant in the caſe of John Pringle, 
and of James Inglis, both of them e upon charge * 
IN offences. 

2. THovcn the puniſhment will not always be the ſame, the 
crime is however held to be independent alſo of the manner 
of the eſcape ; whether it be by effraction of the building, 
or by violence uſed to the keeper, or by artful devices (ſuch 


advantage 1 


THE COURSE! OF JUSTICE. 


advantage taken of his negligence, or of any other opportu- 
nity, though not of the priſoner's own contrivance, ſimply 
to leave the gaol and eſcape 1. In the caſe of Alexander 
Maegrigor, it was found relevant, his coming out of priſon, 
_ « by violence or by ftealth; time and place libelled; and on 
verdict, finding © that the pannel eſcaped out of the tolbooth 
of Edinburgh, but uſed no violence in his eſcape, he was 
| ſentenced to impriſonment; for five weeks. Nay, which 
is ſtill ftronger, in the caſe of James Ratcliff alias Wal- 
ker, whom the libel only charged with making his eſcape 
out of the tolbooth of Edinburgh, without lawful diſ- 
4 charge or liberation,” and with reſpe& to whom the alle- 
_ gation was made, and was tacitly admitted in the debate, 
that he had left the gaol when thrown open by the Porteous - 
mob; the Court nevertheleſs found © the libel, and ſeveral ar- 
g ticles thereof, ſeparatim, relevant to infer the pains of law; 
and repelled the haill defences proponed for the n 88 
This Ratcliff was a priſoner for capital crimes... 


 AccorDinG to Mackenzie, who was Himſelf ws fs 


| the pannel, the like deciſion was given in the caſe of Irvine 
of Hilton, a priſoner for debt. And certainly it would re- 
quire ſome ſtrong reaſon to exempt ſuch a one from a meaſure 
of duty and obedience, which is thus exacted of the perſon 
who ſtands in hazard of his life and perſon. But it does 
not appear from the record, that this queſtion either was or 
could be determined in the caſe of Irvine; where the libel 
Charged the violent effraction of a vault in the building, or 
art and part thereof, by the RY and five perſons more, who. 


were 


1 Perezius, whom Mackenzie appeals to, as ſaying, that a criminal may law- 
fully eſcape if he uſe no violence, hath not ſaid ſo, but this only, that his Ws 
——— . -W | 
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* 


July 18. and 
Aug. 4. 1720. 


June 11. & 25. 
1739 


July 3. 1673. 


or OFFENCES? AGAINST 


V. were all miſſing on the Gamermctnings and ſeem to have made 5 
good their eſcape by means of a rope let down from a win- 
dow. This, therefore, was the ſubject of debate on that'oc- 
cafion ; whether, from the pannel's eſcape in the ſame night, 
and by the ſame expedient as the other priſoners, he'ſhould be 
preſumed to have been art and part of the effraction of the 
vault; and if it lay with him to prove, in the way of defence, 
that the others were the active perſons in the breaking, and 


| that he only ex pot facto availed himſelf of the opportunity 


Breach of unlaw- 


ful Impriſon- 
ment. Ts 


which they had given him, to regain his freedom. The in- 
terlocutor ſimply mag * na of nen and art 
and part . 55 i | D J _ © LR 

3 Bur, to place the wt 6 in the poſſibility 0! of MP WI 
this offence, he muſt have been in a ſtate of lawful cuſtody; 
meaning by this, that he have been detained upon a warrant 
truly directed againſt him, and proceeding from a juſt autho- 
rity. For upon any charge of breaking priſon, the firſt ſtep 


on the proſecutor's part muſt be, to prove that the pannel was 


. aÞpriſoner ; one whom the keeper of that gaol had a mandate, 


ex facie regular, to confine. Now, if either the pannel has 
been laid hold of inſtead of another perſon ; or if he is not of 
the name mentioned i in 2 warrant; or if there be no written 


Warrane, | 


% Tidy fr rhe Asen The aft of Parliament bas dschssd ibet criminal | 


4 libels in the general terms of art and part, are relevant; and beſides, public pri- 


“ ſons being broken, and the pannel eſcaping at the ſame time, in law, it umports 


an acceſſion to the crime libelled, unleſs the pannel would condeſcend and of- 


« fer to prove, by way of exculpation and defence, that the effraction and vio- 
* lence | was commuting W 2d and that, ex "007 * he thereafter * | 
40 ped. de:: 

„ The Lords ECD FAO of Juſticiary, PR the libel, reply * 8 as 
« they are declared, ad panam * EY and admits the ſame to o the 
" mats. of an aſſize.“ | 


THE: COURSE or JUSTICE. 


wazriit, in a caſe Where the ordinary courſe of law ph wal 
one; or if the warrant proceed from one who is no Magiſtrate 

for thoſe bounds 3. in any of theſe caſes the man is not proper- 
1y a priſoner in the ſenſe of law as to this queſtion, and can- 


not therefore be charged with it as a crime, (at leaſt, if he 


uſe no cruelty nor exceſs in accompliſh ing his purpoſe), that 


he relieves himſelf from chis (as it muſt be accounted) un- 


warrantable ſtate of confinement, This point ſeems virtually 
to have received a judgment in the caſe of James Inglis alrea- 


dy quoted. The libel charged three different acts of breaking 


priſon; of which one was an eſcape from the gaol of Edin- 


= burgh, where he was priſoner upon the warrant of one of the 


Lords of Juſticiary, and the other two were eſcapes from the 
gaol of Tranent, to which he had twice been committed by 
a conſtable, Who had him in cuſtody on ſuſpicion of horſe- 

3 ſtealing, It was pleaded for him, that a conſtable could not 


impriſon. Accordingly, the interlocutor of relevancy ſuſtains 


the firſt charge, and takes no notice of either of the others:. 


Bor if the warrant is apparently good; being directed 
8 againſt the pannel, and proceeding from one who is competent 


5 to give it, and not being marked with any plain vice upon the 


face of it; theſe things will conſtitute the man a priſoner as 
to this article of duty, and lay him under the neceſſity of 
5 ſeeking his relief in courſe of law, on the ground of thoſe 
more remote and leſs palpable irregularities, if ſuch there 
be, which have been committed in the proceedings ante- 
: : rior to . ore 5 1 5 wee or even in the imme- 
| 15 diate 


* « Find, that the pannel ww eg within he e of Nan 


b upon warrant of one of the Lords of uſticiary, did, the time libelled break 


"© the ſaid ſens; and nn his, ne n, to infer an N . 


« * ment,” 
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CHAP. XIV. diate” courſe of proceſs for ohtniningts lite Thus, if war- 


rant meditatione fuge, has been granted on an irregular oath x, 


or if letters of horning iſſue on a decree of the Juſtices ; 


of Peace; in either caſe, the debtor is a priſoner, and can- 
not break his ſtate of cuſtody, without being guilty of a 


crime. In fituations of this ſort, where the, perſon has | 
been reduced to a ſtate of ſettled cuſtody, the caſe is not 


near fo favourable as that of one who reſiſts the firſt exe... 


cution of an irregular warrant to apprehend him; and for 


whom it may be argued, that he only endeavours to main- 


tain himſelf in the poſſeſſion of his ſtate of freedom. It is 


to be conſidered, too, concerning all vices of this deſerip- 


tion, which are extrinſic. to the face of the commitment, 
that the goaler has no power to inquire into them, and can- 


not refuſe to obey upon ſuch pretences ; ſo that he being 
authoriſed and obliged to detain, there cannot alſo be an op- 
poſite right in the priſoner to break that ſtate of cuſtody, 
or to reſiſt him. If the judicial means of relief in ſuch ſi- 


tuations be ſubje& to delays; the law in requiring theſe, 


which is done for the ſake of juſtice and due inveſtigation, 


1 Ns. we to \ Judge by the 3 PER in the 1 of warrant of commitment 
for. a crime, which does not proceed upon a ſigned information ? ? It may be urg- 
ed, that according to the act 1701, c. 6. the gaoler who detains on ſuch warrant, 
is equally liable as the Magiſtrate who gives it, in the penalties of Wrongous impri- 
ſonment. On the other hand, wherever the warrant is ſeparate from the infor- 
mation, (which often happens), «the gaoler knows nothing of the defect; nor is 
he entitled to inquire at the Magiſtrate about it, nor to refuſe obedience on any 


ſuch ſuppoſition. For which reaſons, it may perhaps be thought, that the gaoler = 


paying the penalties, ſhall have relief againſt the Magiſtrate. The caſe of war- 
rant of commitment which does expreſs the crime, ſeems to be more unfavour- 
able to the gaoler, For the fault here appears on the face of the warrant ; and 
the gaoler, (who is obliged to know thus much of the law), * refuſe to » obey | 
the warrant, .or receive the as into —_— | 
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has in effect Ane the priſoner to ſubmit, in the mean 
time, and truſt to the obtaining full e in the end, 
of all the wrong he may ſuſtain. 25 | 
II is alfo to be remembered, reſpecting even the Fr 

and more favourable caſe, of warrant which is intrinſically 
vicious, that the priſoner ſhall not ſtand excuſed from pu- 
niſhment, though in ſtrictneſs he cannot be indicted for the 
crime of breaking priſon, if he conduct his eſcape with 
outrage and cruelty to the gaoler, or by exciting a mutiny 
and commotion among the other priſoners. Still leſs is it 
to be imagined, that the law can in any caſe pardon or over- 
look a riotous entry or deſtruction of the building, by a 
- multitude from without; who ii this rude faſhion arrogate 
to themſelves the judgment and redreſs of the wrong, which 
does not in anywiſe: belong to them. This ſeems' to have 
been the ground of repelling the defences in the caſe of 
John and George Sinclairs of Barrack and others; who were 
indicted for tumultuouſly breaking into the gaol of Thurſo, 
and freeing certain perſons, there at the time, (and, as they 
: endeavoured to . neee EN r. 8 


6 Taz forth and. la ene of i greſſion 1s, 
that the place from which the priſoner eſcapes be a proper, 
public, and eſtabliſhed gaol ; though whether it be a county- 
gaol, or that of a burgh or a barony, will be immaterial 
to the charge. To e from any other, the more tempo- 


Vor. HI. 1 4% TIE. o rary 


FM The Lords found the firſt 3 of the libel a anent the mk breaking 
« open the public priſon, and making the eſcape of priſoners, relevant, as it is li- 


8 5 © belled, to infer the pains of law; and e the defences | po ccmm for the 
en againſt the ſame. 1 ' 
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OF OFFENCES AGAINST 


rary and occafional places of cuſtody, may alſo be a crime; 
eſpecially if it is accompliſhed by means of violence, or is 
attended with tumult; but it cannot be libelled as the crime 
of breaking priſon. In the aforeſaid cafe of Sinclairs, the 
double objection was moved, that the priſon was but a barony 
priſon, and that the priſoners had not been confined in the 
proper tolbootb, but in another and private place of keeping. 


The interlocutor requires the wee of the: TO, nn | 


Pains of Law for 
this Crime. 


and repels t. Who other 145 ER 


5. THE wich of bole for this aflbhos! arenot ett by 


any ſtatute, and will be accommodated to the circumſtances 


of the caſe; according to the manner of the eſcape (by vio- 


: lence, or by ftealth, or upon opportunity given); ; according to 


the quality of the cauſe of confinement, (as it is civil or crimi- 
nal, capital or otherwiſe) ; and, in the caſe of aſſiſtance from 
without, (for the aſſiſters are art and part of the crime), ac- 
cording to the nature and degree of that aſfiſtance. It 
ſhould ſeem, that, in general, the afſiſtant has leſs excuſe than 


the priſoner himſelf, for whom the love of life and freedom 
pleadeth. But in this ſomething will depend, not only on the 


Pains of Law for 
this Crime. 


degree of the outrage that is offered to the public cuſtody in 
conducting the eſcape, but alſo on the nature of the relation 
between the priſoner and the aſſiſtant, and the probable mo- 
tive of the aid that has been lent; though it is not to be 
imagined, that even inthe moſt favourable of thoſe ſituations : 
the offence ceaſes to be an 2 of proſecution. „„ 


TE natural and 9 courſe of puniſhment, is by 
a rene wal of that confinement from which the pannel has 
unlawfully freed himſelf. The ſentence is, however, ſome- -; 


times carried farther. James Inglis was baniſhed Scotland 
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ou life; ; and John Pringle had ſentence to be ſcourged. 
And indeed it is not to be doubted, that even theſe pe- 
nalties are not ſufficient, if the enlargement of priſoners is 
accompanied with great injury to the perſon of the gaoler, 
or to the ſtrength of the fabric; and ftill leſs, if it is ac- 
ü compliſhed by the riotous aſſault of an outrageous mul- 
titude, which might itſelf be libelled as the ſeparate of- 
fence of mobbing, and of courſe is a high aggravation, 
and may be ſo charged, of the crime of breaking pri- 


ſon. In the caſe of Charles Weir and others, it was 


found, that to have a hand in the violent effraction of the 


building by a mob within burgh, or to be preſent and aſſiſt- 
ing at the effraction as a guard in arms, was ſuch an act of 
riot as inferred the pain of death. We ſhall ſee that later 
practice ſeems to have departed from that opinion; but it 
is certain, that the capital crime of fire- raiſing is equally 


committed by burning a gaol or any part * LY 


| — any en and e habitation. 


03 CHAP. 


203 


BREAKING 


PRISON, 


July 22. 1500. 
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CH A P * * Tn 
1. OF THE INVADING, NSULTING; OR DEFAMING | or | 
2. Or tandemion; MALVERSATION, oR NEGLECT or DU- | 
TY IN JUDGES. | | 
3. Or THEFE-BUTE: 
4. Or wiLLFUL ERROR ON ASSIZE. 
CHAP. XV. I. E may. properly ber te he ſame claſs, of which we 


are now treating, all offences committed againſt | 
Judges, in their perſon, dignity, or fame : becauſe the inju- 
ries which are offered them with relation to their duty, 
not only leflen the reſpect and authority of their office, 
but, if left unpuniſhed, would tend to impoſe a reſtraint 
on the proceedings of Judges, through the fear of ſuch 
conſequences in the performance of their functions, and 
would thus be prejudicial to the free and unbiaſſed courſe 
of juſtice. Our Legiſlature, therefore, have juſtly been 


anxious to guard their ſafety in thoſe Ie by ena ; 


- n that of other men. 15 9 


TAE COURSE OF JUSTICE. 
1. As to their perſon; TO kill any of the Lords of Seſſion 


5 or „ ſitting in judgment, is treaſon, by the act of the 


Ith Anne, c. 21. To invade or purſue any of © his High- 
_ © neſs's Seſſion 1,“ if it be on account of ſervice done the King 
in that capacity, (as for inſtance in revenge of proceedings 


205 


IN SULTING 
UDGES. 
3 — 


Killing or Inva- 
ding of Judges. 


with reſpect to traitors), is, by the act 1600, c. 4. a capital 


offence. As it alſo is, in terms of ſtatute 1593, c. 177. to ſtrike 
or hurt any Judge, when ſitting in judgment. Nay, by the ſame 

law, ſo ſtrictly is the preſence of Courts of Juſtice to be 
_ guarded from all rude interruption, or approach of violence, 
that it is even death to ſtrike or hurt any perſon in the 
OuterChouſe (or tolbuith, as it is called in the act) during 
che fittings of the Lords of Seſſion; or in preſence of the 
Juſtice or his deputes, (and now the Lords of Juſticiary), 
when ſitting .in judgment. Not to mention that in terms of 
the ſame ſtatute, (but now altered by the reception of the 


1 Engliſh treaſon- law), it was made treaſon to ſtrike any per- 
fon in the preſence of the Lords of Seſſion ſitting in judg- 
ment, * within the inner tolbuith.”* The penalty of ſtri- 


king in preſence of any inferior court, is fixed in the ſame 
law at a fine of L. 100 NY and emprifomment — the 
Judge” 8 will. . 


Evin ſach inferior, acts of inſult, diſorder, or- contempt 
of Judges, as do not fall under the ſanction of any of theſe 


ordinances, are not however, on that account, held to be 
below the cogniſance of a criminal court, at common law. 


The bare appearance or preparation of violence, as by clench- 


ing the fiſt, or ſhaking a ſtick; the uſe of contumelious, 
reproachful, or threatening'words; the challenging to fight; 
or the inſinuating of miſchief and revenge; any of theſe 

| — when uſed 40 Ie or e though out 

5 | of 


= 1 It baue to be doubtful, whether this 8 relates to W Lords of Seſſion 
or r of hs Council. | 


Inſulting of 
Judges. 
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Or OFFENCES- AGAINST. 


of court, if on account of his judicial proceedings, and ſtill 
more if uſed in face of judgment, is a plain violation of 


the due reverence of his character, and a moſt pernicious 
attempt to- infringe the freedom and impartiality of the 
Court. A charge of this fort was accordingly ſuſtained 
at inſtance of Murray of Cringlety, Sheriff-depute of Peebles, 
and Bailie of the regality of Linton, againſt Thomas Sin- 
clair in Stobo; as he who had come up to the purſuer, when 

attending as Bailie at the fair of Linton, and had there ſha- 
ken a ſtick over his head, and indulged in other threatening 
geſtures, as well as in loading him with reproaches.and foul 

names, but without ſtriking any blow; and this on account 


of a judgment which Murray had. given againſt him. The 


Lords found the libel * 125 "0 the payee] was not con- 


V1 . 


2. . as to their r ber and 1 35 which ; 


point, it is ſtill more important to the public, to guard and 


protect the Judges of our Courts, than even in their perſonal 
ſafety; conſidering how open the ears of the multitude to 
this ſort of ſcandalous information; and when once ſet on 
foot, how readily it is circulated to a diſtance; and how ex- 
tenſive and pernicious the evils, which enſue upon the awak- 
ened jealouſy of the people, with reſpect to the integrity of 


the perſons who diſpenſe the law to them, and have the de- 
cCiſion of their moſt important intereſts in their hands. At- 


tending to theſe conſiderations, our a in one of 
| SITE oY: 


—_— The Lords find, that the 3 "LING at the time and 2 libelled, in- | 


« ſulted or threatened the complainer in manner libelled, relevant to infer an ar- 
40 bitrary puniſhment; but for alleviating the ſame, allows him, the pannel, to 
prove that the injurious words, threatening and inſults libelled, followed imme- | 
* diately upon the complainer's accuſing him, the pannel, of "RY lying ſtories; | 
** and repels the haill other „ &. 5 EIS 
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5 the ſame ſtatutes which puniſh): the partiality or corruption 33 


of a Judge, (the act 1540, c. 104.), has on the other hand 
protected the upright Magiſtrate, againſt thoſe who ſlander 

or accuſe him; declaring, that if the offender *© proovis not 

« the ſamin ſufficientlie, he ſall be puniſhed in ſemblable 

© maner and ſorte, as the ſaide Judge or perſon quhom he 

„ murmuris, and fall pay ane paine-arbitral at the will of 

© the King's penny or Me Counvel, for the fing of ſic 

60  perſones, F177 1, | 


ad 


LY 


| ore this ſort, if relative to any proceeding which Is puniſhable 
is at the time, or has lately been depending in the Criminal _—_ m_ 5 
Court, are puniſhable to a certain extent, as contempts, up- 
on ſummary conviction there, without the verdict of a jury; 
dhe right ariſing in ſuch caſes, from the near contingency 
of the ſlander and the proceedings; and ſtill more from this 
conſideration, that the. offence is committed againſt the 
Court themſelves, whoſe character and Honour, if they are 
meant to diſcharge their functions to any advantage, muſt 
not for any the ſhorteſt period be ſullied or ſuſpetted.. 
Tus was the courſe of proceeding againſt certain printers, 
. 1 after the conviction of Nairne and Ogilvy, had publiſh- 
ed an opinion of Engliſh counſel on the caſe, accompanied 
with notes, highly injurious to the Court and jury. The 
Lords, on this occaſion, found, That the publication of Nov. 2 760. 
OY 0 ſaid opinion, eſpecially with the notes prefixed to it, 
was a high indignity to this Court, and a precedent dan- 
gerous to the conſtitution of this country; but in reſpect 
« of the ſpecial circumſtances of. this caſe, and more parti- 
* cularly that the ſaid printers have acknowledged their 
fault, and ſubmitted themſelves to the Court; the ſaid 
2  Loxda, in x the n cals, do not proceed to inflict any 
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CHAP. XV. 
— — 


Feb. 23. 1793. 


OF OFFENCES AGA INST 


« puniſhment: by fine, impriſonment or otherwiſe, but dif. 


« miſs them with a rebuke, which they appoint to be given 


* them by the Lord Juſtice-Clerk, and which they hope 


will prevent the like from being done in future.“ For the 


like offence, of maligning the proceedings of Court, and at- 


tempting to vilify their perſons, Johnſton and Drummond 


had ſentence of impriſonment for three months, and to find 
ſurety for their good behaviour in time to come x. At a more 
diſtant period, the Court had not even ſcrupled to adjudge 

the offenders in this way to ſuch a correction as would now be 
thought competent only to be inflicted under the warrant of 


conviction by an aſſize. For I find, that on the 24th of Fe- 


bruary 1673, Donald Campbell, for reflections injurious to 


the Earl of Athole, Juſtice-General, had ſentence to ſtand 


two hours upon the cuck-ſtool, and to crave pardon, and 
have his tongue bored 2, This man, during the trial of 


Shaw, Spalding and others, for murder, and when ftanding I 


among the multitude by the Court-houſe, had, to ſeveral 
, epa the Earl of groſs partiality, and corruption, 
| | and 


1 Find, that the ſaid publication is a falſe and {landerous repreſentation of 


the proceedings in the ſaid trial, and a groſs indignity offered to this Court, 
calculated to create jealouſies and doubts of the due adminiſtration of mules by 


the Supreme Criminal Court of this = of the united . 


2 6 They fans the faid crime e proven, _ 1 3 6 
« ſaid Donald Campbell to be taken upon the twentie· fourth inſtant to the cock _ 
« ſtool of Edinburgh, and there to ſtand betwixt two and four hours in the after- | 
&« noon, with a paper on his breaſt, bearing his fault, and making publick con- 


« feſſion thereof, and to have his tongue bored by the hand of the hangman; 


« and thereafter to be carried to prion, therein to remain during the ſaid Lords 5 
„ their 15 revel 2 
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and eſpecially ef e to ee Shaw, and fix the oe 


— 3 vine ane, 475 


II. As the law nas dent Weds Uiberul of i its nee to 


: Magiſtrates and'Judges; in their perſon, fame, and dignity ; 
ſo it holds them to be ſtrictly anſwerable for the pure and di- 


ligent diſcharge of their important truſt, and appoints them 


3 to be puniſhed with grievous and degrading pains, if by any 


ſort of corruption, or partiality, or even by neglect, they ſhall 


ſuffer the channels of juſtice to be polluted or obſtructed. 


And this with the higheſt reaſon ; ſince by ſuch malverſation, 
beſide perverting the ſalutary inſtitutions of government, and 


— — 


Of Offences by 
Judges againſt 
their office. 


_ diſappointing the wiſdom and benignity of the laws of their 


= country, they even ſhake the reverence of the people for the 


law itſelf and the affice of Judge, and leſſen their en 


| ment to FO eſtabliſhed conſtitution of the land. 


1. Tur meaneſt and moſt infamous of this claſs of offences, 
is that of bribery in a Judge; which is committed by the 


ſelling of his judgment for good deed or reward to himſelf: 


= meaning by this, not only his taking a bribe to decide againſt 
his conſcience, but in general his taking to ſhow favour in 


his office, Quo magis aut minus quid ex officio ſuo faceret. ” 
This, in any of the Judges of the Court of Seſſion, is pu- 


niſhed by the ſtatute 1579, e. 93. with infamy, loſs of office, 
and confiſcation of moveables, beſide arbitrary puniſhment 


Babe in > 
Jak 


L. 4. tit. 11. 
Lib. 48. Dig. 


0 in the perſon. And as to other Judges, —on ieee of 


| theſe ſtatutes ; 1424, e. 45.5 3 1427, c. FO7.3 1449, e. 17. 
1457, c. 76. 3 1469, c. 26.3 1540, c. 104. which either par- 
ticularly mention bribery, or relate in general to the pu- 


niſhment of partial and faulty Judges; and which appear 


3 to have paſſed, like thoſe on many other ſubjects, with- 
r bp es 


out 
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' CHAP. XV. out much regard- to their dry with each other; 3 the 
reſult upon the whole ſeems to be, that bribery is ſubject to a 
diſcretionary cenſure, including, among other penalties, the 
like loſs of fame and office, beſide payment of the party's 
coſts, and reparation of his damage z. To what degree of 
ſeverity the ſentence may be carried, can haxdly be eluci- 
dated from the ſtate of practice; for there ſeems to be 
but one trial of a Judge for bribery, upon record. On the iſt 
Auguſt 1687, William Fife, Bailie of the-regality.« of Paiſley, ; 
was convicted of wrongous impriſonment, and of taking 
a bribe on two occaſions. : But for ſome reaſon, of which 
the record does not enable me to judge, the ſentence was 

not in terms even of the mildeſt of theſe ſtatutes ; but for 

\ impriſonment only during the pleaſure of the Court, and 
for payment of mne ene = ne to > the party Jnr 

ee Ai | Ti may Pali; | 


4 Bribery inthe Lixewnss; though none of theſe laws make mention of the 

Cour. wy ztiferior! officers of Court, ſuch. as clerks,. fiſcals,, macers, 
and the like; ; yet it is not to be doubted, that for any of 

theſe perſons to take reward for ſhewing favour in his de- 

partment, is cogniſable at common law, as a ſpecies of falſe- = 

| ++ hood and breach of truſt; for which he may be chaſtiſed 

5 With as high penalties, as any that the ſtatutes have appoint- 

ed. And upon ſuch charge, at leaſt if it be relative to 

any recent occurrence, the Judges of the Court where the 

wrong happens, are prebobly; competent to determine de ple 

no, e an {Wer and 0 a ee, complaint. "= 
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' JUDGES, 


Wien reſpect, alſo, to the giving, or even the offering of rr HA IN 
VE PIR — 


a bribe to any one, whether Judge or officer of Court, whoſe 
ſtation gives him a concern in the adminiſtration of juſtice, 
(upon which matter the ſtatutes are equally ſilent), the ſame 
obſeryatign will apply. For, if even the bribing of a vote to- 
wards election to ſerye in Parliament be a crime at common 
law, (as was ſettled by the judgment in the caſe of Mackin- 
toſh and Pempſter) ; and if the ſame be true, (as determined 
in the caſe of James Stein), of the attempt to bribe an officer 
of the revenue; much more muſt we be of the ſame opinion 
concerning the ſtill more wicked and audacious enterpriſe of 
corrupting the very ſources of public juſtice; which muſt 
not only be pure, but exempt even from the ſuſpicion of ac- 


Giving or of- 


fering a Bribe is 


P able. 4 


Maclaurin, 

No. 79. 

Aug. 19. 

Nov. 7. and 

Dec. 4. & 5. 
1786. 


ceſlſibility to any manner of infſuence, and chiefly to this, 


the baſeſt, moſt. dangerous, and moſt degrading influence of 


1 any. And here I: hall take occaſion to ſay, in general, up- 


on this head of bribery, that as the turpitude is undeniable of 


= ſeducing any ſervant of the public to betray his truſt, what- 
ſoever be the object of it; ſo there will be no doubt of the 


competency, at common law, of inflicting an exemplary pu- 


niſhment on account of any, either ſucceſsful or unſuc- 


ceſsful, if ſerious hoy me which | is made towards ſo foul 
Maw OY Bay a K e 


* . 
FE * 1 « * 
121 0124. z 


mm „ 


85 der che Cantion of pray * 3 De x alſo 
his partiality, or his refuſal of juſtice; and, in general, his 


Oppreſſion or 
Partiality of 
Judges. 


iniquitous and oppreſſive conduct, if groſs and wilful, and 


made evident in a courſe of ouvert and convincing facts. 
As if he ſhall openly conſult with and aſſiſt all ſuch perſons 
who are in controverſy before him with a certain individual, 
and ſhall infligate others to moleſt him i in the like ſort. Or if 
a D d 38 be 
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CHAP. XV. ud ſhall repeatedly imprifon the ſame beſo; on frivolous 
pretences; or ſhall harraſs him with frequent and groundleſs 

| charges, which are brought at inſtanceof the Judge's fiſcal by 

his orders, and are unlawfully or intemperately conducted. 
The ſame will hold, though his proceedings are not direc- 
ted by enmity to any individual; if they amòunt to groſs 

| malverſation, and are the plain reſult of a violent and arbi- 

trary or greedy diſpoſition in the Judge, which leads 

him to ſtretch the Powers of his office beyond their 

known lawful bounds, or capriciouſly to exert thoſe powers, 

either for the gratification of his humour, or the increaſe 

| either of his conſequence or his emoluments. This is exem- 

Aug. 1. 1687. plified, as to the matter of impriſonment, in the aforeſaid caſe 
of Fife; where frequent and cauſeleſs acts of nennen x 
were fend relevant to infer an arbitrary puniſhment :.. In 

Joly 9. & 23. the later caſe of David Kennedy, Bailie-depute of Carrick, 
43 and Thomys Oromo his TTY 3 He | ann, SERGE other, 
| f | 1 ee 


1 5 to che firſt article of che del, nt s cn riſencri{cat of Jenin | 
« Corſs twice, they ſuſtain each of the ſaid impriſonements relevant; and lyk- 
% ways finds, that part of the defence, viz. that the gave the Baile the opprobri- 
7 | '« ous words mentioned in the defence at two ſeverall en befor the 2287 8 
1 | | | is AUDIT relevant to eleid the lame. 15 N | 


« As alſo, finds the three Anas of Andie againſt Hugh Snodgraſs 
4 relevant, ſeparatim; and ſuſtanes the defence proponed at the firſt impriſone- 
- 4 ment, viz. that the clerk refuſed to read the lybell when the Baillie command- - 
ed him, relevant to eleid the lame ; ; and * that the e are 20 | 

Boa bable be witneſſes.” 5 


As to the ſeverall articles in * sey in de in the bal 7 | 
Bus [he fate 6» fudge, the Lords finds the ſame relevant, ſeparatim,—as to the laft 
4 article anent the pannell's exacting money from the perſons lybelled at the dil 5 
AI trict in OA ober 1668, finds the — 28 it is — relevant.” | 
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grounds of complaint, were e:charged: with the raiſing of re- 
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OPPRESSION IN 
_ JUDGES. 


3 


peated proſecutions againſt certain perſons, upon frivolous —- 


and falſe grounds, and of which no fewer than fix were never 
brought to any iſſue. They were alſo charged with the repeat- 


ed holding of unlawful proceedings, called Wood-courts, in the 


different pariſhes of the bailiary; wherein, upon edictal citation 
of all the inhabitants of a pariſh, and upon a general charge 
of infringing the ſtatutes againſt cutting of green-wood, and 
killing of red fiſh in forbidden time, they were obliged to 
{wear to their innocence, or were held as confeſſed and de- 

_ creed in the penalties, (notwithſtanding an act of indemnity), 
or, if they failed to attend, were fined as contumacious. The 
Court found the libel relevant, as laid for the pains of op- 
preſſion and malverſation in office:; but the pannels had a 


: YER in their favour 2, In the Circuit-Court, however, at 


Ayr, 
1 July 23. The Lords find the faid David Kennedy of Kirk-Michael, pan- 
Hh « nel, his holding of courts upon alleged tranſgreſſions of penal ſtatutes, in the 
I general, and proceeding in the ſaid courts in manner libelled, relevant to infer 
I an arbitrary puniſhment; and alſo find, that James Macwhirter and Anaple . 

Maccullie, purſuers, they having been ſo frequently cited within the ſpace of, 

and times libelled, at the inſtance of Thomas Nimmo the procurator-fiſcal ; 
and upon the ſaid citations, the ſaid David Kennedy, bailie, the other pannel, 
In not having brought the ſeveral libels, whereupon the ſaids purſuers were cited, 
4 to a final iſſue and concluſion, relevant to infer againſt the ſaids pannels the 
223 5 * * foreſaid WIR and gg e h haill een n for the ware | 


— AM | Libel l was raiſed, - mani 22. won ah the Sheriff. 
| depute, Sheriff clerk, and fiſcal, of the ſhire of Caithneſs, on the ground of irre- 
_ gular poindings for fines, the refuſal of extracts, the charge of unlawful dnes, and 
de like; but for ſundry reaſons, the whole charges were found irrelevant. The 
| fame was the iſſue of the charge againſt Moodie of Melſetter, and others, Juſ- 

_ ices of Peace for Orkney, (Auguſt . 2912), charged with partial and oppreſ- 
ry a upon 3 2 raiſed up by OY 2 certain clergy- 
men, 


CHAP. Xv. 


J 
Py”. - EE 


Malverfation of 
Sheriffs; how to 
be tried. 

1487, c. 103. 


Obſerv. on Stat. 
: P · 92. 
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or OFFENCES AGAINST. 


Ayr, on 2d May 1720, upon complaint at inſtance of the : 


Ad vocate-depute, againſt Ferguſon of Auchinblane, Sheriff. 


depute of Ayrſhire, for the irregular execution of an unjuſt 
and oppreſſive ſentence, a ſuitable cenſure. Was, on His. con- 
N fejhon, e Wide inflicted ', 5 2 


Ir was with a view to the ne ſalutary object, and in 
order to facilitate the correction of ſuch abuſes, that a ſta- 


tute of James III. ordered the Juſtice, upon the laſt day of 


every Circuit-Aire, © to give an aſſize to the Sheriff and 
< Coroner gif they have uſed and done their office truely,” 
This trial of the deportment of thoſe: officers, ſeems to have 
been intended to cloſe the proceedings of the Juſtice-Aire, | 
whether any complaint. were made of them or not; but Sir 
George Mackenzie informs us, that in his time no Sheriff 
tholed an aſſize, unleſs upon a ſpecial charge of malverſa- 


tion. Even now, however, this veſtige of the ancient prac- 
tice remains, that the Sheriffs are called up at the cloſe of 


every Juſtice-Aire, and all perſons are invited to appear, 
who have cauſe of complaint againſt any of them. Though , 


whether, in caſeof a complaint being made and inſiſted i in, the 


Sheriff would {till be liable to the peculiar and ſummary courſe 
of trial, before an aſſize inſtantly impannelled upon the | 
charge, no precedent of modern date informs me. It was 
once pretended ;, but after full debate a judgment was given 
amend 3 it; > Rat, 1 in conſequence of the ten of the an- 

. 200 | | | cient | 


men, the Fs of this e The Court Ae «that where i is no meh 
« groß malver ſation libelled, 3 as is ſufficient to infer a f pubic d the _ 


1 The proceedings are printed entire in the Appendix, No. 4 


Z oOo E OB. JUSTICE. 


_ form of impannelling an aſſize upon the Sheriff's 
conduct at large, he became liable to ſummary trial before 


the Court themſelves, without an aſſize, on petition and com- 
plaint of the party wronged. This was in the caſe of John 
Gray, Sheriff-depute of Wigton; againſt whom an indivi- 


dual had offered a complaint to the Lord Royſton, in the Cir- 
cuit-Court at Ayr, in May 1736, charging him with an un: 
due refuſal to make preſentment of a certain e in nder 
to trial on that circuit. 15 Hirn net! 

Uron: the whole, it may not — 1 to An . ar- 


. ticle of our inquiry, with the admonition that is given to 


]udges, in a ſtatute of that wiſe and good Prince, our James I.; 


and which even now, when the expreſſions have become 


vulgar or obſolete, retains, however, a degree of elegance, 

owing to the humane and charitable ſpirit in which it is 
drawn: And gif there bee onie pure creature, for faulte 
„of cunning, or diſpenſes, that cannot, nor may not follow 
” « his cauſe, the King, for the love of Gop, fall ordaine the 

Judge, before qwhom the cauſe ſuld be determined, to 
4 purvey and get a leill and a wiſe Advocate, to follow ſik 
pure creatures cauſe: And gif ſik cauſes be obteined, the 


« wranger fall aſſyith baith the partie ſkaithed, and the Ad- 


21 5 
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de 


July 5. 1736. 


* vocatis coaſtes and travel: And gif the Judge refuſis to 


do the law eavenlie, as is before ſaid, the partie complei- 
“ nand, ſall have recourſe to the King, qwha ſall ſee rigo- 
* rouſhe RITA ſik . me) it fl be N till all 
| ; uthers,”? Fees - 1 2 0. 


. 5 4 14114 (32 171. 145 935 A S * 2 6 ; a 1 od | 


| * 10 1 - 1 ' * Le: —4 oh 41 
I 1 1174. j 


| x kind, 11 „ That the Gia Skin Gray: was! not lebt * n FORTY: to 
© the foreſaid complaint, and therefore diſmiſs the ſame ; without prejudice to 
the petitioner to proſecute the ſaid complaint before the next Circuit-Court at 
5 © or before the Court of Cech as accords.” 
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CHAP. XV. 


3 


or OFFENCES AGAINST 


. As e hinted; it is even a point of dittay, if 3 a : 


Negle of Duty Judge or Magiſtrate ſhall either leave unperformed, or ſhall 


in Judges. 


perform in a ſlack and inſufficient manner, any known and 


capital point of his duty: which is more eſpecially true of 
what relates to the detection or puniſhment of criminal offen- 


Nov. x6. 1713. 


« aproving the _ 


ders, or to the preſerving of the peace of his diſtrict, or the 
due authority of his office. For this he is as much bound to 


maintain entire, as he is to be content with that meaſure of 


power and pre- eminence which by law belongs to his ſtation, 
This reſponſibility has been exemplified in various inſtan- 


ces. In 1681, the Magiſtrates of Lanark were fined, for ne- 
glecting to oppoſe, or to proſecute, the perſons who had 


raiſed a tumult in that burgh, en occaſion of the paſſing 
of the teſt- act, and had publicly burned the ſtatute. On the 
th July 1751, it was found relevant againſt Robert Belt 
and Chriſtopher Bannatyne, Magiſtrates of the ſame place, 
„That when they, or either of them, were Bailies of the _ 
burgh of Lanark, they or either of them wilfully neglec- 
ted to purſue ſuch meaſures as were neceſſary and proper 
« for preventing and quelling the ſaid mobs, or 'puniſhing 

« thoſe who were guilty or acceſſory to the committing the 


„ faid diſorders and violences, as libelled.” Theſe were 


tumults on occafion of the ſettlement of a miniſter, Judgment 
was given to the ſame effect, in the caſe of Alexander Ander- 
ſon, one of the Bailies of Bruntiſland ; where it was found re- 
levant, © his coming along with the mob, that oppoſed the 
« ſaid Mr Ruſſell, (a miniſter), as ed. and being pre- 


4 ſent there without endeavouring to quiet the tumult ; but 
« likewiſe, on the contrary, giving rude language to the ſaid 


« Mr Ruſſell, or laughing at the actings of the Rl mob, or | 


Ox 
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Beth on the ſt May 1728, on the Circuit-Ayre at 
Dumfries, Alexander M*Ghie, Steward-ſubſtitute of Kirk- 
cudbright, having failed to execute the Porteous- roll in terms 
of law, whereby all the intended trials were hindered; 
he was, upon complaint of the Advocate-depute, deprived 


of his office, and declared incapable of bearing it in time 


to come 1. And again; the following interlocutor was given 
on the libel at inſtance of a private party, againſt Honyman 


try. | 


n 
- JUDGES: 


3 — 


Nov. 14. ang : 


of Greemeſay, Stewart and Juſticiar-depute of Orkney, for Dec. 5. FEI 


failing to uſe due diligence in ſearching for and purſuing 


the offenders in a caſe of murder. Find, That he the 
( ſaid pannel, after the ſaid deceaſed Captain James Moodie 
had received the wound whereof he died, did aſſiſt the 


© other perſons libelled againſt, to make their eſcape or that 


he the pannel, Stewart and Juſticiary-depute of the place 
« where the ſaid murder was committed, did refuſe or ne- 
4 plect to uſe his authority for apprehending the ſaid other 
I perſons, relevant to infer an arbitrary puniſnment.“ The 


pannel was alſo indicted as acceſſory to the murder. But 


both charges ſeem to have been en and the jury 
found a verdict i in | his fayour. 


\ FarTuER; it is 155 0 underſtood, that it is only with re- 
ppect to Judges, or in the exerciſe of powers of a judicial 
nature, that this of negle& of duty, is acknowledged as a 


point of criminal accuſation. Even if our ſtatutes were ſilent 


on the ſubject, the common law would reach his miſdemean- 
our, who as a Magiſtrate, or in any ſtation of public truſt, 


Neglect of Duty 
in public Offi- 
cers. 


ſhould be notoriouſly careleſs of the welfare of that which 


is committed to him. But in truth we have a ſtatute, 1457, 


c. 76. © anent the punition of negligent officiars,” which 
Vor. II. Pan Dy nbd tl Ee. 5 in 


2 The ie proceedings are —__ entire in the appendix No. 5. 
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in this article declares and conſirit the common a law, (for i M 
can hardly be ſaid to do more), and orders that the per- 
{ons © who be found in faultiſe,”” ſhall loſe their offices, and 


be liable to puniſhment in goods and perſon, © after the 


* quantitie of fik treſpaſſe at the Kingis will.““ Ae 


OR. 26. 27. 28. 
29. and Nov. 2. 
1747 


Theftbute, what 
it is. 


partly upon this act, and partly at common law, that the 
charge was laid againſt Archibald Stewart, Provoſt of Edin- 


burgh, for alleged miſbehaviour and neglect of duty, with 


reſpect to the requiſite arrangements for the defence of the 
City of Edinburgh, againſt the rebels, in 1745. The libel was 
found relevant to infer the pains of law; but the pannel | 
had a full e of all the 7 ah the PROT” 


III. The crime of THEFTBUTE, which alſo d to he 
claſs of offences againſt public juſtice, is ſo named from 
the Saxon word Bute, fignifying amends. It is committed 


by compounding with a thief, to ſave him from proſecution. 


That a perſon whoſe goads have been ſtolen, ſimply takes 
them again, and lets the thief go; though it is not a courſe 


Find it relevant to infer the pains of law, that the pannel, at the time 


and place libelled, being then Lord Provoſt of the City of Edinburgh, wilfully i 


« neglected to purſue, or wilfully oppoſed and obſtructed when propoſed by 
4 others, ſuch meaſures as were proper or neceſſary for the defence of the city : 
« againſt the rebels, in the inſtances libelled, or ſo much of them as do amount 
to ſuch wilful neglect; and find it relevant as aforeſaid, ſeparatim, that the 
« firelocks and bayonets belon, ging to the city, or the cannon mounted on the 


city walls, fell into the hands of the rebels, through the wilful neglect of the 


« ſaid pannel, or that he refuſed or neglected to take proper meaſures, when re- 
« quired or demanded, which were in his power, for ſecuring, or rendering uſe- | 


| 44 Jeſs to the rebels, the ſaid arms; and find relevant as - aforeſaid, all ſuch acts 


© charged upon the pannel by the libel, which ſhall appear to have been unneceſ- 


* farily done, and which did manifeſtly tend to the preventing or weakening. 


&. the defence of the town, or the facilitating the rebels getting RIES chere 
« of, or their ſeizing the arms therein,” | 
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of bel which the law can approve, will not however come 


Within the notion of theftbute; which implies ſome ſort of 


corrupt compact with the thief, whereby the perſon Who 


has him in his power, barters the public juſtice for profit 
and lucre to himſelf. This, however, may either be done, 
by taking a ranſom from the thief to diſmiſs him, (which 
ſeems to have been called the ſelling of a thief), or by fining with 
© hin, that i is, receiving a ſhare of what he has ſtolen, to pro- 
tet him. For in either caſe, the compounder ſhews his 
utter diſregard of the public intereſt, and not only encourages 


the thief to perſiſt in his thieving, but is himſelf parta- 


ker of a gain which ariſes out of it; and is thus invol- 
ved in a fort of guilt, ſomewhat allied to that of ſtealing, 
or of reſetting ſtolen goods. In this point of view the mat- 
ter had been conſidered, at the date of our only general ſtatute 
on the ſubject, 1515, c. 2.; which treats the taker of theftbute 
as art and part of the theft, and orders him © to underly the i 
law and be accuſed therefor as principal thief and rie- 


ver.“ A prior ſtatute, 1436, c. 137. but which ſeems only 


to relate to the caſe of Magiſtrates, (for the word uthers, 


which occurs in the act, cannot well be carried farther than 


to other Magiftrates, beſide thoſe who are mentioned in the 
ſtatute), had ordained, that in the deeper and more ſhameful 


caſe of their guilt, in whom the public truſts for the detection 


of thieves, the puniſhment ſhall be loſs of life and confiſca- 
tion of goods. At leaſt, theſe are the pains denounced 
againſt Sheriffs and Jufticiars ; for the words of the act 
are aukwardly enough diſpoſed, to occaſion ſome difficulty 

of applying the ſame ſanction, (though probably intended by 
the Legiſlature), to the caſe of other Judges. 


"Keg: 1 Bur 


&- 
; as 
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8 
If now puniſh- 


able in terms of 
the Statures. 


the /atutory pains, at leaſt in the leſs. aggravated caſe of 


Crim. Part 1. 
Tit. 20. No. 1. 


-Giving of Theſt- 
bute, if puniſh- 
able. | 


might probably have been ſo, though the Legiſlature had 


. wards of a century ago, as Mackenzie has informed us, it had 


that this had ever been held to be cognifable as a ſeparate 


for the Lords of Seffion did not reſolve to hear it themſelves, but advocated and 
| pemitted to the Juſtices. 3d4y, As far as appears, the debate was not about the 
competeney of puniſking the offence, but about the nature of the crime, and the 
' competency of puniſhing ia terms of the fatutes. | | 


relation to this cafe, (though he neither mentions date nor names of parties), 


_ deciſion in the Books of Adjournal ; at hn. rate, theſe terms do not — a 
capital pain. | 


OF OFFENCES AGAINST 
Bur although theftbute be ſtill a point of n and 5 


ſaid nothing on the ſubject; yet it may be queſtioned whe- 
ther there is now ſufficient authority to paſs judgment for 


an ordinary culprit. And this, not only on account of the 
altered ſituation of the country, which does not now re- 
quire the ſame ſharp reſtraint as formerly, of this corrupt 
and pernicious ſort of compact; but becauſe, even in the 
times which ſtood more in need of ſuch a remedy, the ri- 
gour of the law, or even any proſecution of the offenders, 
does not appear to have been in uſe. In ſo much that up- 


become a point of controverſy, and was agitated in the caſe 
of Angus . N „ the e ny not i loſt 
T long 830 W 1. 5 


rn reſhet to - the giving oy e cannot find 


offence. But if we may truſt to the laws of William, and 
of Robert I. 2; ſuch was the PT of this 3 


1 
1 2 


1 1 s account = this deciſion i is 3 as. In 2 Jute, whieh, We: 
reported by Stair, is February 21. 1666. 20%, In the ſubſtance of the deciſion, 


* 


In his Obſervations on the ſtatutes, p. 30. Mackenzie fays, 12 Shetty with 


that theftbute was found a crime, yet puniſhable. 1 have not found any ſuch | 


/ 


T HE COURSE. or jusrIck. 
as a Pissen of the guilt of theft, that the giver was on 


this ſingle ground to be held as a thief convicted, and to be 


diſpoſed of accordingly. This might be agreeable to the 
character of the juriſprudence of thoſe times, and eſpeci- 


ally to that article of the practice concerning theft, by 
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UPON ASSIZE. 


- which a perſon was liable to death upon the mere bruit and 


_ defamation of the neighbourhood. But ſuch a circumſtance 
could not now bè conſidered any ere than as one 
eee of ne e with others. | 
i JFC. 7 f 
I n ſeem to be a ſummary of the chief Binces of 
which the law now takes cogniſance as hoſtile to the courſe of 
public juſtice. But as relative to the practice of former times, 
there is one more to be added to the lift, and among the 
moſt important of any in its conſequences, that of the temera- 
rium perjurium ſuper aſſixam, or raſh and wilful error upon aſ- 
ſize. This tranſgreſſion, according to the Regiam Majęſtatem, 
b. 1. c. 14. which is referred to and confirmed by ſtat. 1475, 
e. 63. was to be puniſhed with the ſevere pains of infamy, 
. eſchear of" ae ae and nee for year and day. 


Trar | ir 16 3 a 8 of autay for a juryman, as for 


| a judge, to be corrupted by bribe or reward, and to return 


a falſe verdict, eontrary to the truſt of his office, and the ſo- 
lemn oath which he has taken to do juſtice between the par- 


Wilfal Error 
upon Aſſize. 


Nature of that: 
Offence. | 


nes; this never could be doubted to be law. But that to which 


I now allude, is quite a different, and a far more exception- 


able ſort of charge; which was made without the warrant of 
any favour received by the juror, or even of any ſolicita- 


ion or improper practice with reſpect to him, from which 
corruption might reaſonably be inferred; and on the ſingle 
ground of verdict of acquittal having been returned by the 


8 aſlize, contrary to What, in the proſecutor 8 eſtimation, Was- 
clear 
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CHAP. XV. clear and ſufficient evidence for condemnation z ſo that the 


| * being palpable and manifeſt, was therein to be held as . 
4 | Ned to be a cormupy and wilful error c. e o 

4 7 | I 10 1 315 | 

; 4 Grounds or Tu ar this Was the proper 1 of the offence, and of the | 


convicting of it. competent grounds for convicting of it, in particular appears 


from that clauſe of the act 1475, C. 63. Which regulates the 
trial of the jurors on ſuch a charge, and appoints the pro- 
ſecutor to produce as proof againſt them, © the evidents or 
© notour knowledge of the treſpaſſe, in fa far as was ſchawen 
« to the firſt aſſize;“ meaning by this, the very proof of guilt 
which was eee in the firſt trial, by the perſons of 
aſſize who are accuſed of wilful error. Accordingly, after 
a full argument on this queſtion, judgment was given to that 
July 18. 25. 259. effect, in the caſe of Alexander Blair and others, where 
28858 the depoſitions given upon the former trial were engroſſed in 
| the libel ; and where ſeveral of the pannels were convicted 
on that one ground, and were condemned in the ſtatutory 
| _ pains. Mackenzie too, in his obſervations on the foregoing 
P. 81. ſtatute, approves of this deciſion, * {© becaule, (ſays he) the 
error being clear, the error behoved neceſſarily to be Il. 
4 ful, and by partial means; nor was it poſſible to r 
theſe occult 5 otherwiſe than n P., 


Was not com- Taovcy the rext of! the; Regia: 8 pr no MY 85 
999 ſt inction whether the falſe verdict acquit or condemn; and 


ful con viction. : 
ro one Feen towards the end of che farute > 1475, . 


1 The . point had bor debated 's at Jy d with much 3 und 8 
4 learning, between Sir Thomas Hope and Niſbet of Dirleton, (December, 1635), 
upon the libel againſt Alexander Irving and others; but no Jug was er! ; 
the Get HE deſerted * order of 8 N 


> x k 4 * 1 * - * K 1 
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(* outher to be convict or made quit”), may ſeem to be fa- 


vourable to the ſame opinion; it is clear upon the principal 
enactment and the ſanction of that law, and ſtill more upon 


the courſe of practice, which does not afford a ſingle in- 
ſtance of libel raiſed againſt an aſſize for a raſh conviction, 


that the only danger which had been thought neceſſary to 


be guarded againſt in this manner, was that of favour in 


abſolving the pannel. It is true, that at incloſing the jury, 
the pannel's counſel appear often to have proteſted for aſſize 
of error, in caſe they ſhould condemn, (as in the caſe of Fra- 
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zer, 3zoth July 164r, of Finnie, December 1664, and George 


Graham, November 11. 1663); yet in thoſe very caſes, no 
proſecution followed, though the pannel was found guilty. 


Indeed, as the act 1475 declares, that the firſt verdict ſhall 


ſtand good and have its courſe; this extraordinary concluſion 


would have followed on the oppoſite opinion, as applied to 
any capital caſe, that the jury were to be puniſhed. for con- 


diane the panned, Toon the man was to be executed never- * 


nn 4 


I ſrolis alſo to PEN been the meaning of the act, and it 


was a ſettled point in practice, (though Mackenzie inclines to 
5 think, that a different courſe would at leaſt have been more 


expedient, but he admits that the Court had never been 
gained over to this opinion), that in caſe of a diviſion in the 
jury, there could be no proceſs for error againſt thoſe ju- 
rors who voted to acquit, unleſs, de facto, the pannel were 
n e therwile no ans enſued * Weir 
vrong. 


N T = criminal trials were the moſt improper; they were 
not, however, the only trials, upon which a jury were liable 


Nor by the 
Votes of a leſſer 


part of the Aſ- 


ſize, to acquit. 
Obſ. on Stat. 
p- 81. 


Falſe Verdict on 


reto!:rable 
Brieves was p- 
nithable.. 


= 
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to this ſort of challenge; as appears from the ſtatutes 1471, 


* c. 47. 1617, c. 13. which apply the ſame remedy to the caſe 
of falſe verdict upon any of the retourable brieves. But 
there was this material difference with reſpect to the iſſue of 


the complaint in the two departments, that the acquitted ori- 


minal had the full benefit of the verdict in his favour, not- 


withſtanding the attaint of the aſſize; whereas, by expreſs 
order of the ſtature 1471, relative to the verdict upon the ci- 
vil intereſt, this was to be ſet aſide at the ſame time that the 
aſſizers were to be puniſhed for their fault. It may alſo 


be mentioned, that the challenge of aſſizers making falſe re- 


tour of ſervice, was, by act 1617, c. 13. limited to three 
years from the date of the verdict; which ſeems to have been 
a peculiar proviſion for that ſingle caſe. |. 
In either province of right, the manner of wind: was 78 
ſame, in terms of the act 1475; being either by verdict of a 
great aſſize of 25 noble perſons, (in practice conſtrued to mean 


landed men), or, (which was the courſe more commonly adopt- 


ed, as a means of mollifying the proſecutor), by confeſſion 


of party made before the Court ; which ſort of proceed- 
ing, in this caſe perhaps alone in the whole circuit of the 


law, was thus made a e ground of N b b and 


| ſentence. 


Manner of Trial | 


for this Crime. 


Ie order to the preparing of the 4 as EY ſelecting 
of the proper pannels, the act 1475 empowered the Privy 


Council to call the aſſize before them, and require them ſe- 
verally to diſcloſe their votes; and with the ſame view, the 

regulations of judicial procedure made in 1672, enjoined the 
Chancellor of aſſize, in making out the verdict, to diſtinguiſh 
the vote of each W 8 by a note a to his name. il 


this 


THE'COURSE OF JUST CE. 


this was omitted, the guilt of the acquittal ati by pre- 
ſumption to the whole aſſize, and it lay with any one who © 


had voted for condemning, to bring evidence. of this fact 


in his own vindication. 

Tux ſi ngle inſtance of convidion, or indeed of trial be- 
fore a great aſſize, for this ſort of perjury, is the caſe already 
mentioned, of Alexander Blair, James Baillie, and James 
Gray, who were accuſed of acquitting certain perſons, upon 
their trial in abſence, for treaſon. They had ſentence of 


eſcheat of moveables, infamy, forfeiture of the benefit of 


the law, and to be impriſoned for year and day. In ſeveral 
other inſtances, proſecution was commenced for wilful error ; 
but in ſome of them the diet was deſerted; and in others 
the pannels came in the King's will, and were fined. © 


Ir is almoſt unneceſſary to remark how inconſiſtent ſuch 


Inſtances of 


Trial for it. 
July 18. 25. 27. 
and 

Aug. 3. 1681. 


f 


Jan. 30. 1576. 
May 27. 1607. 
Dec. 1635. 


When aboliſhed. 


a challenge was with the principle of a trial by jury 1 


to enlarge upon the evil conſequences which might enſue 
from the ſtate of fear and conſtraint, in which jurors were 
thus incloſed to determine on the lives and deareſt inte- 
reſts of their fellow- creatures. Aſſizes of error were, ac- 
cordingly, among the articles of grievance which were ex- 
hibited and declared by the Eſtates of Scotland in 1689; 
and the abuſe was from thenceforward at an end. 


LOS | o le ne * (908 \ CHAP- 


1689, c. 1 
art. 5. | 
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CHAP. XVI. 


Extenſive appli- 
cation of the 
Term. 


07 OFFENCES AGAINST 


Nora claſs of offences, little leſs intereſting | to the 
community than thoſe which we laſt conſidered, con- 

ſiſts of ſuch as tend to the diſturbance of the: public Fe” : 
| Tux moſt eminent of hols; and that which, 8 the 
largeſt portion of the books of adjournal, is the crime of 


Mobbing, or, according to our older ſtyle, the Tumultubus Con- 


wocation of the Lieges. Under which general appellation our 
practice ſeems to reduce the ſeveral degrees and ftages of 
diſorder, which are known in the law of England by the 
names of Riot, Rout, and Unlawful Aſſembly. For whether the 


- convocation proceed to execute their violent purpoſe, which 


is a riot according to the law of that country; or only take 
ſome ſtep towards execution of it, which is a rout ; or are fim- 


ply met with the intention of doing miſchief, which is an un- 
lawful afſembly ; this is a conſideration which, in our practice, bs 
ſeems to affect only the meaſure of the puniſhment, and 
in nowiſe the ſtyle under which the offence falls to be char- 


ged i in the indictment: e always the meeting be at- 
tended 
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1 with thoſe eit a8 of diſorder and alarm, No. 
which make it a puniſhable meeting. ; | * 


e Tut crime being thus ſo vations: in \ kind/bnd degree, I 15 
Wall not attempt to circumſcribe the thing in any definition; 1 
but ſhall rather allow the notion of it to be gathered from an 
inquiry concerning the ſeveral particulars which are neceſ- 
fary towards the CIO of any TINT in this kind. 
it: 


"ty Tur moſt 65 7880 chte 4 is, that a great hoſt or Muſt be the Af. 
multitude of people muſt be aſſembled. For herein it is, —in N 5 
the appearance of power, as well as diſpoſition to execute their 
unlawful purpoſes, of their own will and authority, that the 
alarm and danger of ſuch aſſemblies lies. But as to the loweſt 
number that will in any caſe ſuffice to make a mob; I have 
found nothing i in our records, which even tends to whe eſta- 
bliſhment of any conſtant rule. And truly this is a matter 
of that ſort, which is better left open to be decided upon the 
circumſtances of each caſe; according to the aſpect and 
purpoſe of the meeting, and the nature and degree of the 
exceſſes to which they have proceeded. The higher theſe are, 

the leſs the number that will be neceſſary to bring their of- 
fence within the notion of a mob; as, on the other ſide, 
inferior outrages will ſuſtain the charge, if they are the act 
of a great hoſt or multitude, whereof the very convocation 
is itſelf a terror and ſubject of N | 

36110 ein 10 N 


2. Tut aſſembly muſt be deſeribed as that which is to Afembly muſt 
be to the fear of 


this fear of the lieges, and the diſturbance of the pub- |. Lieges. 
lic peace; being accompanied with ſuch circumſtances —_ 
of actual violence, or of plain tendency thereto, as be- 
get a reaſonable * of what _— e! It will 
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—— 


OF OFFENCES AGAINST 


not,” therefore, always athx the cds of a mob to any 
meeting, tha: it is a meeting for a wrong and an unlawful pur- 
poſe, were it even ſuch as is forbidden under pain of death; 
if the buſineſs may be withal, and actually is tranſacted, in 
a regular and quiet manner, without any circumſtance . of 
open diſorder or commotion. Thus the aſſembling to ce- 
lebrate maſs, is, by certain ſtatutes, a capital crime; and 
the aſſembling to contrive the death of the King, is an ou- 


vert act of treaſon; for which the offenders may certainly 


be arreſted on the ſpot, and dealt with according to their 

guilt : but {till not as rioters ; having convened, as for ſuch 
a purpoſe they naturally will, with all the precautions of ſe- 

crecy and retirement. If this be true of criminal conven- 
tions ſuch as theſe; much more will the ſame hold good 
of thoſe meetings, though noiſy and buſtling, which are for 
innocent or allowable purpoſes, ſuch as foot-ball, racing, 


cock- fighting, and the like; none of which paſtimes are to 
the een nor uneaſineſs of the neighbourhood. 


May be * by 
an Aſſembly for 
a E Act. 


a -oulticede may hs 3 „ purpoſe, 
without being guilty of mobbing; ſo it is poſſible, on the 
other ſide, that this crime may be committed in the execu- 
tion even of a lawful act, if the manner of it be irregular 
and tumultuous. Thus, a Sheriff, a Juſtice of Peace, and 
on ſome occaſions a meſſenger, conſtable, or revenue- officer, 
has right to command the aſliſtance of the neighbourhood, 


towards execution of the duty of his office. But it becomes 


all theſe perſons to confine the exerciſe of this delicate pri- 


vilege to the proper cafes, and to proceed therein in a tempe- 


Diforderly exe- 
cution of Dili- 


gence. 


rate and orderly courſe. If, therefore, a meſſenger, being em. 
ployed to eject from lands or houfes, ſhall take up a vain and 


| groundleſs fear of ances. and 1. in a this conceit, or under 


the 
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the blanke of a pretended fear, he ſhall levy and carry along MOBBING. 


| with him a great hoſt of armed and diſorderly people, who, 
without waiting to know their reception, tumultuouſly ſet to 
| work and drive off the cattle, break open the houſes, and 
alarm and inſult the inhabitants; this ſeems to be alike pu- 


niſhable under the name of Mobbing or Convocation, as if 
there were no letters of ejection in the caſe; ſince they 


| are no warrant for proceeding in this rude faſhion. If this 
be true as to the meſſenger, it will be no leſs fo as to thoſe 


who attend him on ſuch an occaſion ; being bound to know 
that ſuch. a rout, ready raiſed; cannot be the due order of 


legal proceeding ; ſo that if they remain with and accom- 
pany him, ſeeing the manner and temper of the aſſembly, 


this is of their own choice, and not in virtue of any autho- | 


ſu he has over r them. x 


Tus ſane gina would meet the caſe of the revenue- 
officer; 5 1 * od ſearching in a ſober en and at 


To : Libel was raiſed « on the 26th Vs 1722, heading a charge to that effect 
againſt Monro of Culcairn, Sheriff-depute of Roſs, George Robertſon; Sheriff. 
ſubſtitute, David Beaton, meſſenger, Colonel Munro of Fowlis, and other gentle- 

men of that county, for a great convocation in arms by them as Sheriffs and 

aſſiſtants, under pretence of executing a caption, againſt certain counſellors of the 
burgh of Dingwall, on the eve of an eie there. The caſe was n for 
trial at the Circuit. | 


In Novembit 1 I 290, ae 8 of executing an 3 of the Court of Seſ- 


ſion, for pulling down a dam-dike upon the river Leven, belonging to Sir James 


Colquhoun, a vaſt rout was levied, who proceeded to do their work with many 
circumſtances of diſorder, directed rather to the contumely of the individual, than 
do the intereſt of his adverſary, or the honour of the Court. The Lords of Seſſion 

| took up this matter as incidental to a proceſs which was depending before them, 
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CHAP. XVI. the 'proper laces: and Ah he ſhould parade 2 drum 


* 


Muſt be a com 
bination for Vio- 


* 


z or OFFENCES AGAINST 


and banner, and a multitude of followers, and predoniouſly ; 


enter, inſult and | ſeize, whereſoever he choſe to ſuſpect. 


The iſſue of ſuch charges will, however, be always affected 
by any reaſonable fear of violence, which is ſhown on the part 


of the pannel; as in the caſe of executing diligence againſt | 


a perſon who is known to be in the uſe of deforcing the offi- 
cers of the law, and who keeps a garriſon of armed men in 
his houſe, for his protection. And on this ground, probably, 
went the interlocutor ſuſtaining the defence in a caſe where 


an allegation of this fort was made; the caſe of Keith, Gor- 


don and Innes, January 11. 1692. In the now better diſci- 
plined condition of the country, ſuch a plea would, however, 
be received with greater * Sona it was in former | 


3. Tas, convocation | muſt- not only have a tendency | 
towards violence and miſchief, but it muſt alſo conſiſt of 


perſons, who are combined for ſome purpoſe of that kind. 


It is the union and reſolution of a multitude, who are in 
league to defy authority, and to execute their pleaſure by 
means of force ; by that means whereof the employment be- 
longs to the ſupreme power alone ; that is the aggravat- 
ing quality of the crime of mobbing. And in this it is di- 
ſtinguiſhed from a pure caſual affray, or ſudden quarrel break- 
ing out among perſons, how numerous ſoever, who have 
no ſuch hoſtile views againſt the peace of the neighbourhood. 
In vulgar N ſuch * ſcene . Wee be Reed 


1 Found the libel as to convocation to the number of Fan or fifty hs | 
« with the arms, libelled, relevant to infer the pains of the acts of Parliament; 
% but found that defence of the pannels Mr Robert Keith and James Gordon, 
that they were in the execution of a —_— alſo relevant to elide the libel m- 
pliciter, guoad the convocation,” | de | 


THE PUBLIC/ PEACE: 5 8 


Wien in truth .it i is an offence of a far lower kind: For MOBBING. 
a ſudden broil of this fort, which may ariſe any how, ſhows | 


no rebellious temper; nor determination of the aſſembly up- 


= any individual who joins them after they are on foot, and 


on miſchief, from which the continuance or farther growth = 
of the diſorder, may be dreaded. ., I do not, however, mean to i 
f ſay, that there cannot be a mob without a previous compact, 

which was ſubſiſt ing among the perſons concerned, at the time 

vhen they firſt aſſembled. |; There may be, and often is, a ſub- 

ſtantial and ſufficient, though ſudden and tumultuary con- : 
ſent on ſuch! occaſions,; and among , perſons who at meeting ; 
had no ſettled purpoſe: of miſchief. And wherever this ſort — 
of tacit confederacy is evident in the behaviour and pro- 

_ ceedings of the body, the caſe is materially different from that 

of a quarrel or occaſional outrage, whick is not conducted 
upon any common principle of contempt, but is the peculiar 
concern of thoſe: individuals who take an active part in it. 

If this be true of the whole body, at the time when they 


move upon their project; ; it is no leſs plain, with reſpec to 


have declared their unlawful purpoſe, that he thus becomes 

partaker of the guilt of their enterpriſe, and is puniſhable in 

the ſame manner, as if he had been engaged in it from the 
4. Toucnins the nature of the project in a caſe of mobbing, Muſt be for an 

it is alſo to be obſerved, (and herein lies the main difference 2 private 
between that crime and treaſon), that it is always a matter 

ol private concern. This is to be underſtood of private, as 

in oppoſition to national concern, or the intereſts of State: 

ſuch as the reformation of the government; the lowering 
of taxes; the throwing down of all incloſures; the repeal SY 
or the paſſing of a public law; and other the like matters of | 


| eee and not of local or at, intereſt, Of which 
9 | laſt 
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CHAP. XVI. 


2 * 


ö 
9-5 — 


Of the requiſite 
degree of Vio- 
lence. 


Y 


— 


runner of a pardon. 


OF OFFENCES AGAINST 


laſt ind: are. ſuch objects as -theſs: to reduce the pelee of 
grain in the market of a particular place; to reſcue ſuch 


a criminal from execution; to hinder the diviſion of the 


town's common, or the like. Two tumults have happened in 
Scotland, which may be thought to have been in this reſpect 
of ſomewhat an ambiguous character: I mean the great mob 


at Glaſgow, in 1725, commonly called Shawfeld”s' Mob, which 


happened on occaſion of the paſling of the malt-tax; and 
the ſtill more conſiderable tumult in Edinburgh, commonly 


called the Porteous Mob, which took upon itſelf the execution 


of a perſon, who was indeed under ſentence of death, but 
had received a reſpite, which was ſuppoſed” to be the fore- 
Yet I think; that in both inſtances, and 
under the whole circumſtances of the fact, the proſecution 
was brought more properly for mobbing only; as will be 
more fully ſhown under the head of treaſon. If the ſame 
things had been done by an aſſociation of numbers from dif- 
ferent quarters of the country, and on a declared purpoſe 
of travelling through Scotland to do the like, ſo as to 
compel the repeal of the malt- tax act, or to hinder in every 
inſtance the operation of the royal pardons; certainly ſuch 
a project, though the aſſembly were not attended with all 
the apparatus of an army, would have been a levying of 
war againſt the King, nd” an act of e under the ſta- oy 


tute of Nn. 


. W have do to Inquire, In 5 the aſſembly muſt 
carry their diſturbance of the puhlic peace, to incur the 
guilt of mobbing. Now, with reſpect to this; it is certain 
that they become a mob by deſtroying, riffling, or in any 
manner of way damaging, ſeizing, or invading, the property 
either of individuals or the public. As alſo by any manner 


of 1 injury done to the — of . z or by: invaſion, 


| ſeeking 


TRE PUBLIC PEACE. 


| ſeeking or purſuit of them, with intent to abuſe, confine, or 
put them in fear. Likewiſe, by violently conftraining or in- 
_ timidating any one to act contrary to his intereſt, duty, or 
| inclination ; as, for inſtance, to ſell grain to the invaders at 
their own price,—to refuſe working at the ordinary rate of 
labour, to give orders for releaſe of priſoners, or the like. It 
would be tedious to rehearſe the many JOS to this ps 
555 pole, which . age in the record *. [ 
IT 
In the caſe of William Paton, David Black, and others, i it is, inter alia. and 


| ſeparattim, found relevant to infer an arbitrary pain, © the ſaid pannels or either 
of them, having, about the time libelled, in company with others, entered in 


«a tumultuary manner into the houſe or houſes, cellars or granaries, of any per- 


4 ſon reſiding within the village of Ely or Kilconquher, making ſearch tbereiu 
—M for r oy r or ocker err or were art and N e rr © May 25. 1720. 


on the 27th May 1720, in the caſe of Ade and David Barry from 


Montroſe, it is found relevant, “ the ſaids pannels, or either of them, having the 
time libelled, threatened others of the town of Montroſe, to meet with them 


d at the times and places libelled, and that they did actually meet and convocate 

together, and did by threats oblige the Magiſtrates, Alexander Strachan, &c. 

% &c. or any of them, to let them have meal at the price the ſaid pannels de- 

he e or r the it pannels, or Either of my were art and part there- 
of,” | Ry 


And, of the We a in the caſe of fanies Deli and est from Arbroath, 
tried on the ſame libel, it is ſuſtained, © that in a tumultuous manner, they 
4 ſearched, or attempted to ſearch, the houſes or girnels of any of the inhabitants 
of Aberbrothock, for meal or other vidual ; or the ſaid pannels, or either of 
them, their having the time libelled, threatened Thomas Wallace, or his wife, 
© or others in his family, to open the ſaid Thomas Wallace his girnels; or the 
© ſaid pannels, their having, the time libelled, by threats, compelled the ſaid 


Thomas Wallace, to ſell them a quantity of meal at the price the ſaid pan- 


e nels, or the Deacon Convener ſet upon it; or that the ſaid pannels, or either of 
them, were art and part of any of the facts above mentioned, all 4 ris re- 


l evant to infer an arbitrary * 22458 LD 
Vor. II. e Farther; 
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CHAP. XVI. 


ceeded to acts of force or outrage; yet if once, in any way; 


ing of law, amounts to an act of mobbing. If, for inſtance, 
a multitude aſſemble in the ſtreets of a burgh, and take the 


or to intelligence that a force is provided againſt them, 


Lowrie, (Auguſt 3. 1784), was, That they had attacked a diſtillery with ſticks 
and ſtones, in the view of forcing entry, but without ſucceſs, and that they had 

| ſaved ſome caſks which lay without the wall of the building. The jury found, 
That the ſaid Peter Macgrigor was preſent in the mob at Canonmills, on the 


| Rus for fourteen years. 


have been found relevant. It is needleſs to load the page with quotations rela- 


| have full ſatisfaction on — the ſeveral Ia 1 in the month af. 5 


OF OFFENCES AGAINST 
IT is alſo certain, that although the aſſembly have not pro- | 


they have plainly diſcovered their purpoſe of ſome violent 
enterpriſe, and have made a movement, or taken any meaſure 
towards immediate execution of it, this too, in the underſtand- 


road in a body to a certain mill, with the declared purpoſe 
of ſeizing the miller's grain; although, owing to panic, 


they ſhould 8 by | the Way, and without doing harm to 
| | 7 e 


. on the 26th May 1720, in the iel of James Geddie, and . in 
the town of Dyſart, it is found relevant, among other acts, ; that the ſaid pan- 
4 nels, did, at the time libelled, inſult ſuch as kept guard in the ſaid town of 
« Dyfart, or threatened to force the guard, or burn the houſes of the town; j 
« or that the ſaid pannels, or either of them, were art and part of any of the fadts 
above mentioned, ſeparatim, relevant to oe, an arbitrary puniſhment.” | 


| To mention one caſe more. 1 againſt peter Macgrigor and Comer | 


« 4th June laſt, aud particularly active in throwing ſtones at the diſtillery belong- 
« ing to James Haig and Company, and that the ſaid George Lowrie was pre- 
« ſent at ſaid mob, and attempted to ſtave ſome caſks, the property of Haig and 
Company; but find no other part of the libel proven againſt either of the ſaid 
s pannels.” Lowrie was impriſoned for fix months, and  Macgrigpe was tran- 


I bans: ſelected theſe paſſages, as 1 of the lower acts of violence, which | 
tive to the higher ſort of injuries. Whoever wiſhes to ſee them exemplified, will 


May . 


THE PUBLIC PEACE. 


property or perſon; ill they are e guilty of a riot : becauſe 
of the great commotion and breach of the public peace; 
as well as that their malice has taken a determinate courſe, 
by which the individual is put in fear, and ſome advance 
is made in the purſuit of the particular object. A ſepa- 
rate charge of this character was ſent to the aſſize along 
with the others, in the caſe of John Fraſer, of the 26th July 
1784: it related to a meditated attack on the houſe of 
the Sheriff of Edinburgh; for which purpoſe the mob went 
thither, but retired without doing any damage, on finding 
that a force was ſtationed there, to repel them. 


As already intimated, our term of Mobbing or Convocation 
of the Lieges, is of a broader conſtruction even than this; 


To and ſuch as reaches the bare act of being tumultuouſly aſſem- 


| bled for a violent purpoſe, though no farther movement be 
made toward execution of the unlawful projet. If a great 
| hoſt of people aſſemble upon the ſtreets of a burgh by beat of 
drum, and with ſomething hoiſted by way of ſtandard, and 
continue to parade there for a length of time, in contempt 
of the peace-officers ; providing themſelves alſo with wea- 


|  pons, increaſing their numbers, communicating by a watch- 


word, making declaration of ſome violent purpoſe, and with 


interference with them ; this, of itſelf, makes a mob, inde- 
pendently of the appearance of any Magiſtrate, to warn them 


by reading the riot- act. For though no farther outrage 


5 enſue, at leaſt this great harm 1s done, that the peace of the 
neighbourhood is broken ; the individuals are alarmed who 


| know themſelves to be the objects of theſe preparations; and 


all the idle and licentious are put in motion, in the hope 
| of N miſchief, In the caſe, accordingly, of Peter 


oO 8 5 Macgrigor, a 
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Is tumultuous 
aſſembling ſuf 


cient without 


acts of Violence? 


loud clamours, and angry ſpeeches and geſtures, deterring all 
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CHAP. XVI. Macgrigor, Auguſt 3. 1784 *, of Paul and Anderſon, Au- 
© ©. guſt 23. 1784, and of John Fraſer, July 26. 1784, the con- 
vocating of a tumultuous rabble, or diſorderly mob, is made 
an article of charge, diſtinct from the outrages afterwards 
committed; and in each of theſe caſes an indiſcriminate re- 
levancy is found upon all the articles. of the Charge. In 
the older caſe of the Darrachs and others, in October 
1725, a ſeparate relevancy was in like manner found 2, on 
the act of aſſembling within burgh in arms; which indeed, 
without the help of any other circumſtance, is itſelf a plain 
| preparation of violence, and being ſo unuſual an occurrence, 
carries rumour, alarm, and agitation abroad with it, eng 
the e 12 5 
Of art and part 15 chis place, and before proceeding to inquire con- 
*r Mobbing. cerning the puniſhment of mobbing, it will be proper to 
attend to the doctrine of art and part, as applicable to 
this offence, which is not of the ſame ſimple nature as 
moſt other crimes, but often confiſts of a ſucceſſion of : 
parts, which are performed by different perſons, and on 
ſeveral occaſions.” It is almoſt unneceſſary to remark, that 
in this inſtance, as in others, afliſtance is not held to con- 
ſiſt exclaliyely:: in whe ne of hands to do the acts of 
violence 
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BY Was That 4 THE by the laws of this and every they well governed realm, 
12 Xe! riotouſly or tumultuouſly aſſembling or convocating of a mob, or number 

« of diſorderly people, by beat of drum or otherwiſe, or the aſſiſting, abetting, 

« or being active in ſuch riotous and tumultous mob, or the exciting, inſtigating, | 
encouraging and fomenting of ſuch mob, to the diſturbance of the public peace, 
% and the invaſion of private propert oy 9 _ the caſe of ny 88 
July 2.179 | 5 
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2 % And finds, that the * at ibs time and 7 libelled, aſſembled x 
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violence which are perpetrated ; but equally: in every other 
| proceeding which occafions, facilitates, encourages, or in 
any wiſe contributes to promote the common enterpriſe : ſo 
that he who beats a drum to convocate the rioters, or who 
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reviles the Magiſtrate that comes to diſperſe them, or who 


goes among the multitude and exhorts them to perſiſt, or di- 


ftributes liquor or money to them, to encourage them, is doubt- 


| leſs art and part of all the outrages of which they are guilty 
at that time. For this ſort of heartening and countenance, 
as ſubſtantially forwards the enterpriſe upon the whole, as 
the aid of hands or force of body, in the execution of their 

unlawful doings. I muſt here again take notice of the caſe of 
]ohn Fraſer, who was adjudged to be tranſported for life, upon 


conviction to this effect, that he was preſent and active in 


the mob and riotous aſſembly libelled, and that he groſsly 
« inſulted and abuſed the Sheriff, Mr Cockburn, in execution 
« of his duty.” The conviction of Paul and Anderſon was 
in theſe words: That they were guilty © of exciting and 
inſtigating a mob by beating a drum; and of William 
Welſh, that he was concerned in exciting the mob, but 


July 27. and 
Aug. 6. 1784. 


Aug. 24. 1784. | 


in a leſs degree.” Upon which verdict the two former 


were puniſhed with ſcourging and tranſportation for fourteen : 


years ; and Welſh with impriſonment for ſix months, and 
until he ſhould find ſecurity to keep the peace for the ſpace 
of two years. This rule is farther, exemplified in the caſe of 
Captain Walter Hamilton, who was fined in L. 1000 Scots, 


' in purſuance of a verdi& which convicted him of ' uttering. 


words of command. or exhortation to an act of violence 1. 
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CHAP. XVI. Ił is even a poſlible thing, that a perſon may juſtly be 
Art and part by red as art and part of a riot by inſtigating and exci- 
Inſtigation. ting, though he be not preſent on the ſpot where the acts of 

violence are done. For if he be in ſuch fituation, that he 
communicates with the active perſons, and directs or has a 
plain influence on their motions, as'by ſending money or 
liquor to them from ſome ſhort diſtance ; the only differ. 
ence between him and them is in point of prudence, or of 
boldneſs, and nowiſe in point of guilt. One inſtance of con- 
viction upon ſuch a ground, (though certainly not to be men- 
tioned as an example of the juſt or proper application of 
this rule), is the caſe of Alexander Keith, February 26. 
1686 ; who was found art and part of a ſeditious meeting, 
along Riel certain other perſons, in an alehouſe, where they 
drank ſucceſs to thoſe who were engaged in a riot on the 
ſtreet at the time, and promiſed liquor and money to all who 
would go forth and aſſiſt them in their purpoſe 1. The defect 
of this caſe was, that the libel did not charge, nor did 
the verdict diſtinctly find, that any ſort of intercourſe or 
concert took place between Keith and any of the perſons 
who were active in the tumult, nor that any one engaged 
in it at his deſire or eee 35 to that the accuſation 
nt eee eee amounted 


* 


« ſtairs; and that the ſaid Captain Walter Hamilton, by uſing theſe words, Ke | L 
* him down, or, Knock him wown, is yy, art and 9 9 in . terms of the 
Lords interlocutor,” | | 15 


3 The ow ind the pannel Alexander Keith, guilty and culpable of being 
« preſent at the ſeditious aſſembly, or meeting mentioned in his dittay, and of 
“ his joining with his accomplices, in his unlawful reſolutions, and order to a tu- 
« mult; and art and part of the ſame ſeditious meeting, in reſpect they 21 the 

|. x famin ſufficiently proven ww” the 1 * = 
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amounted to little more than the uttering of expreſſions of fa- 


vour to their ens | TER POTTY * en of death. 


1b the abs ks; ich reſpect to Shin 18 is a in 
"ths mob, and witneſs. of the riotous proceedings, the queſ- 
tion ariſes,” whether: he is art and part of their offence pure- 
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| MOBBING. 


Art and part by 


Preſence. 


ly by his preſence, although no circumſtance of activity or 


co-operation be proved againſt him. Now, as to this mat- 


ter; the only general doctrine that ſeems fit to be deli- 
vered, amounts to no more than this, that the queſtion de- 


5 pends upon the animus or purpoſe: with which the pannel 
mingles in the aſſembly: in judging whereof, all the cir- 
cumſtances of his ſituation will of courſe be weighed, and 


a different deciſion be therefore given, according as upon 


the whole evidence in the caſe, his preſence ſhall appear to 


have been accidental only, or owing to indiſcretion, or with 


a purpoſe to countenance and abet the unlawful doings. 

Thus, on the ſtreets of a burgh, a perſon may, for a ſhort 
time, be found among a mob, either innocently,” or at leaſt 
excuſably ; being perhaps impeded by them in his paſſage, 
_ having ſtopped for a while to look at their proceedings, or 
to inquire what they are about: and though he ſhould even 
follow them for a ſhort way, and linger in the rear of the 


multitude; it would be ſevere to conſtrue this into an acceſ- | 


ſion, which may be mere heedleſsneſs, or idle curioſity. In 
this ſenſe, I interpret the words of the verdict in the caſe of 


David Black, and others, finds it proven, that David 
Black, Elias Roſs, and James Bred, were only in compa- 
_ © ny with that number of people convened upon the ſands of 
_ © Ely;”” upon which theſe perſons were alloilzied, as not 
being convicted of having joined, (in any kanne ſenſe), or be- 
come n 1 the riotous N F 


als 


May 26. 1 720. 
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| which are their — for execution of their lawleſs pro- 


or OFFENCES AGAINST. 


Bor, if a man is found in the throng, with his face black. 
4. or in woman's apparel, or with a ſhirt over his coat; or 
if upon ſearch, a loaded piſtol or a parcel of ſeditious hand- 
pills is found upon him; or if it be Proved that he uſed the 
en of the rioters, or that he wore in his hat the badge 
of the friends of the cauſe for that day; in all theſe and the 
like caſes, his preſence is circumſtanced in ſuch a manner, as 
fixes the purpoſe and diſpoſition with which he came there; 
and is a juſt ground for convicting him as art and part,;though 
there be no proof that he ever ſnowed his arms, or hawked 


the hand-bills, or gave aſſiſtance of deed, word, or geſture, 


in the executive part of the buſineſs. In like manner, with- 
out the teſtimony of circumſtances ſo deciſive as theſe, ſuf- 
ficient. evidence may ſtill be found to the ſame effect, in the 
length of time that the pannel has continued in the mob, or the 
length of way he has gone along with them; if they be ſuch 
as are not reaſonably to be reconciled with any other opinion 


| of. his intention. If, for. inſtance, at midnight, when he 


working man is found in a mob at the diſtance of miles 
from his home, and is proved to have accompanied them 
from place to place, and on all thoſe occaſions to have 
been in the throng of them, and without any pretence of 
lawful buſineſs in that quarter of the country; what other 
opinion can be formed of him, but that he is an aſſo- 
ciate in the enterpriſe; and is there to favour. and promote 
it? In all caſes, therefore, where preſence i is attended with 
the due accompaniments of this kind, it is by itſelf a law. 
ful ground of conviction. In truth, the preſence of any 
one who joins the multitude in this faſhion, is itſelf a real 


aſſiſtance; ſince it adds to their number, confidence, and 


apparent force, and to the attendant terror and alarm, 


Jeck. 
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ject. The KRG cannot therefore lien to the plea of "ci MOBBING. 
riofity in ſuch a caſe. For a curioſity of this anxious and e 
continued kind is not innocent nor excuſable ; nor is it pure 
nor {imple curioſity, but attended with favcat to what is go- 

ing on: for who will put himſelf to ſo much trouble, to be 

a wan of ene, Which he heartily 18 4 


| I8HALL WY the clade to > the following Jud daldnrs; i in evi- Convictions of 
- denee of the aſſent of our practice to this conſtruction of the eee * 
law. On the 5th of Auguſt 1720, verdict was returned againſt 
Thomas Gilkie, thus: Find it proven, that Thomas Gilkie 
( was in the mob at the time libelled; but not proven that he 
was ſeen taking away victual or breaking of houſes or 
„ ſhops. Upon which Gilkie, who was a burgeſs of Dun- - 
dee, was adjudged to be ſcourged through that burgh, and Aug. 9. 1720. 
do loſe his franchiſe as a burgeſs, and to be incapable of the 
fame in future. In like manner, William Gilchriſt had eee 9. and 
ſentence of tranſportation for ſeven years, upon a verdict in — 
theſe terms: © Find, that at the time libelled, the mill poſ- 
4 ſeſſed by Charles Sawyers at Bell's Mills, was broke open 
Aby ta mob, and meal and kiln-pot oats carried off from 
* thence, and that the pannel was preſent at the ſaid mob, 
and while the meal was carried off; and do not find it pro- 
Wen that the pannel was compelled to go thither by force, 
nor that he was under any reſtraint while there; and, by 
© a plurality of voices, find no other my of the libel pro- 
. MM nien F423 01413 | | 1 A 


41 THIRD convieion; Marly to the amd effect, was ithat Convidions of 
Art __ Part by 


of Richard Robertſon, on the 16th March 1773. The jury preſence. 
„ unanimouſly find it proved, that he was engaged in the 
riot, in the houſe of Millfield ; but do not find it proved 
Vor. II. 5 H h | e 


0 F OFFENCES AGAINST 8 


CHAP. XVI. « that he had any band in demoliſhing or pulling down. the 
Mar. 19. 17973, © faid houſe.” This pannel was tranſported for life. Add to 
| theſe the verdict in the caſe of Walter Buchanan, and others, 
on the 14th October 1725: © Finds its proven that the above 
Malter Buchanan was in the mob in Mr Campbell of Shaw. 
« field's houſe, and in the mob at the guard, that threw 
_ © ftones at the ſoldiers, and in that mob that brought back 
« the two ſoldiers as priſoners, and the ſaid Buchanan having 
a gun as alſo, finds it proven that the ſaid George Mac- 
farlane was in the mob in Mr Camphell of Shawfield's 
houſe; as alſo, finds it proven that the above Patrick Mit- 
chell was in the mob in Mr Campbell of Shawfield's houſe; 
as alſo, finds it proven the above Janet Balleny was in 
the mob that drew the chariot along the ſtreets towards 
% the Gorbals;' and as to William Hamilton, what they 
find is, that the above deſigned Hamilton, was in the 
mob both on the ſtreet and in the houſe of Daniel Camp- 
| + © bell of Shawfield.” Nothing is here found againſt Bal- : 
| Ot. 15. 1725. Jeny, Macfarlane, Mitchell, or Hamilton, but that they were 
part of a riotous meeting, where certain things were done. 
Vet all theſe pannels were adjudged to ſuffer . high pains. 
Balleny was twice pilloried ; Buchanan, (who bore the gun), 
and along with him Macfarlane and Hamilton, were ſcourged 
and tranſported for life ; and Mitchell was 88 with- 
out being apes: cinadl 5 
A Perſon Art Tars bneftion may alſo ariſe concerning a perſon 'who is 
_ Ahab pr © preſent and actively engaged in a mob, how far he is to be 
* held art and part of all their criminal proceedings. If a 
great multitude ſeparate, by agreement, into a number of 
ſmaller bodies, which proceed to different places, where 
they commit ſundry outrages and miſchiefs; here, though 
| TH KL i jn... be 
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: be done in execution of one great phy 16 for inſtance, if  MOBBING. 


they deſtroy the gaols in the ſeveral quarters of the ſame 
city); yet the proceedings of any one of theſe bodies are 
only a proper charge againſt the perſons who are preſent in 
it, and witneſſes of what is done: ſo that if one diviſion, 
after entering, have proceeded to burn a gaol, this cannot 
be charged againſt the individuals in another party, who 


| have not gone to the ſame exceſs; whether this be owing 
to want of inclination, or to other cauſes. Nevertheleſs, 


in fixing the puniſhment of the ſeveral convicts, regard may 
certainly be had to this circumſtance, that the ſeveral out- 
rages are proved to be parts of the ſame commotion, and of 


one great and extenſive ſcheme of miſchief, wherein all the 
| perſons, in all the different parties, were leagued ; and which 
thus ſerves to aggravate the guilt of the particular proceed- 


ings of every portion of the confederates. The ſame ſeems 
to be true with reſpect to any individual, who meets a mob 
upon their paſſage, after execution of one outrageous act, 
and who knowing this, proceeds with them to ſome other 
quarter, where they complete their purpoſe. For although, 
properly ſpeaking, he is not art and part of what was done 
before he joined the meeting, ſo as to be ſpecially chargeable 
_ with it in a libel; yet is he the more guilty, that he wil- 
fully aſſociates himſelf to a ſet of perſons who have already 
proceeded to ſuch exceſſes. This is even applicable to a tu- 
mult, which has a continuance for days: Thoſe who engage 
in the proceedings of the laſt days, are puniſhable the more 
ſeverely on account of the diſorders of the former days, 
which they deliberately ratify, when they join the force 
which has been e Hi of We; and renew the tumult. 


nn 5 1 Bur 


* 


of all? 


244 
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— Eomned 
Art and Part of 
one Act; is it 


or OFFENCES AGAINST 


Box; though i it may in the caſe of ſo eitenfive a comma: 
tion, it will not in the common caſe be neceſſary, ſo nearly to 
conſider the degrees of activity of the ſeveral offenders, or the 
particular acts of violence in which they have had a part. 


In the conſtruction of law, (and it cannot in. reaſon be any 
other), every member of the riotous aſſembly is art and part of 


all the violences which are committed by any portion of that 
aſſembly, while he continues in it; if they are the natural 
and ordinary accompaniments of ſuch a tumult, and are not 


quite out of the verge and bounds of the original enterpriſe: 
for they, all of them, ſuffer the things to be done, and are, by 


their aſſembly, the cauſe why ſuch things are poſſible to be 
done, and are not reſiſted. In the caſe, therefore, of an ordi- 
nary mob, all the inſults offered to paſſengers, all the hin- 
derance and obſtruction of Magiſtrates and officers of the 
law, all the threats of miſchief to property and perſon, and in 
general, all the diſturbance, agitation and terror natural to 
ſuch occaſions, are chargeable alike, againſt all the perſons . 
who are on foot. In like manner, if a mob ſet out with the 
declared reſolution of burning a certain houſe, or killing a 


certain perſon, which reſolution they accordingly execute; 


doubtleſs the guilt of the fire-raiſing or murder is common 
to all who are zealous and active in that part of the enterpriſe, 


8 though it ſhould not appear that they are the very perſons 


who wounded or applied the fire: for they are all mutually, 
and not remotely aſſiſtant, in the direct ſteps and preparations 
thereto, and cannot therefore be held to be without con- 
cern in the event. In the caſe, for inſtance, of the Porteous 


mob, the guilt of the murder was not peculiar to him who 
fixed the rope about the neck of the unfortunate victim on 
that occaſion, or otherwiſe laid hand upon him at the time of 
his execution: It was equally the crime of all who were active 


in 


variouſly Fine, e to the degree of the violence, 
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"a breaking up the door of the gaol, or who attended ha 
deceaſed in arms to the place of his death, or who took 
any other the like forward part in haſtening his deſtruction. 
_ Nay, if it had even been proved with reſpect to any indivi- 
dual, that he quitted the aſſembly after aſſiſting to-break up 
the door of the gaol and pull forth the deceaſed ;: ſtill the 
_ ſame judgment would have been due to him; ſince whe- 
ther he retired out of policy, or fear, or even out of repen- 
_ tance, it was to no purpoſe, after ſo materially promoting a 
5 cataſtrophe, which he from the firſt knew to be reſolved on, 
and to be ne no longer poſſible to be prevented. 


3 E terms i in which I 1 delivered his rule, imply the 


exception of thoſe caſes, where ſomething is done by a part 
of the aſſembly; and without the aſſent or perhaps the know- 
| ledge of the others, which is quite away from the ſcope, or 
out of the hounds of the original deſign, Thus if a mob re- 
pair to the ſtorehouſe of a dealer in grain, with intent to 
cauſe him ſell to them at their own price; and if, while this 
is doing, ſome of the party ſecretly enter on another ſide 
and ſet fire to the houſe; this ſeems to be the peculiar guilt 
of theſe who apply the fire: becauſe it is not done in proſe- 
cution of the original and common enterpriſe; 2 this 
: _ Hcy and e occaſion & to the other. | 


II. 70 proceed to the 3 of chin This we 


ſhall firſt examine, as it ſtands at common law; and next we 
ſhall inquire into the ſupplemental proviſions which have 
been made by ſtatute. Reſorting to the Roman law as an 


authority in that matter, we find that this delict, which 
fell under the ſanction of the Lex Julia de vi Publica, was 


245. 
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What if Some- 


thing be done 
remote from the 
Purpoſe of the 
—_—_ 


Pains, of Law 
for Mobbing. 
Roman Law... 


and 


Puniſhment of 
Mobbing at 


Common Law. 


or OFFENCES AGAINST 


And the rank of the offender ; 3 with deportation in erübchry 
caſes, but ſometimes with death, eſpecially in offenders of 
low degree. This ſeverity was in particular uſed with re. 
ſpect to thoſe tranſgreſſors, who broke into or rifled a 
dwelling-houſe, % zuidem in turba cum telo fecerint ;' but un- 
derftanding by arms in this caſe, all offenſive weapons, 
ex quibus ſinguli homines nocere palſunt 1,” And truly this 
courſe of puniſhment for thoſe more atrocious diſorders, ſeems 
worthy to be approved of, as a very ſalutary part of the 
Roman practice. For if we conſider the danger with reſpect 


to the public; what ſo neceſſary as a ſtrong curb to thoſe 


ſadden and outrageous effuſions of rage, to which the giddy 
multitude are fo liable; and which are ſo much more ter- 
rible in their conſequences, as well as ſo much more conta- 
gious in the example, than the crimes -of fingle perſons ? 
And with reſpect alſo to the individual; whether it be that 
his houſe is burned, or his effects plundered and deftroyed, or 


his perſon aſſaulted and wounded in his dwelling ; ſurely his 
fufferings are not the leſs on ſuch occaſions, (or rather they 


are in ſome reſpects much higher), that theſe things are not 
done by an individual, (in whom any of them would be a 
capital offence), but by a whole hoſt of foes, of whom he 
cannot know how far their | wantonnefs and n will 


| . them. 

So it is, however, tkat our common law does not ſeem to 
have taken this view of the ſubject; but rather to have at- 
tended to thoſe humane conſiderations, which may be urged 


for the offender in alleviation of his guilt; to the indiſcre- 


tion of youth, the ignorance of the low and uneducated, the 


preſſure of want on ſome occaſions, the ſeduction of example, 


a 


x L. 21. tit. 6. lib. 48. Dig. ad I. Jul. de vi Pub. 
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ſpecial denomination of crime. This lenient conſtruction 


was in particular followed in that numerous ſet of trials 
which took place in the months of May, June and July 
1720, for the extenſive commotions occaſioned at that pe- 
riod, by the high prices of grain. Very great exceſſes, of 


different kinds, were charged in the indictments : The tu- 


multuous and forcible entry of ſhips and granaries ; the pre- 
donious ſeizing, deſtroying, and embezzling of grain; the bo- 
ring of the bottoms, and cutting of the tackle and rigging of 
| ſhips ; the beating and wounding of obnoxious perſons to the 
effuſion of their blood; the aſſaulting and wounding of Ma- 


giſtrates; the entering of ſhops and houſes, by effraction of 


doors and windows, and the deſtroying, rifling and plunder- 
ing of the owner's furniture, merchandiſe and effects. Yet 


1 Aug. 3.1720. Find that the pannels, or either of them, the time and place 


_ « libelled, their having aſſembled themſelves with others, in a tumultuous man- 


* ner, did forcibly unload, plunder, carry away or embezzle, quantities of vic- 


: 3 tual out of a ſhip or ſhips, lying in the harbour of Dundee; or that the ſaids pan- 
_ © nels, or either of them, being ſo tumultuouſly aſſembled as ſaid is, did break , 
l into or forcibly enter the houſe, ſhop or warehouſe of George Dempſter, or. 


"0 "wy other houſe « or. -hovles within the town of Dundee; or did break down, 
% n,,?1̊7“ 


247 


| al the temptation «f preſent opportunity : cauſes, it is ſup- MOBBING. 2 
_ poſed, which may ſometimes enſnare ſuch perſons who are " 
not habitually profligate, nor in the courſe of forming ſepa- 
rate projects of violence or plunder for themſelves. On theſe, 
or ſome ſuch views, it probably is, that our cuſtom interpoſes 
to ſave the life of the rioter, how great ſoever the exceſſes 
againſt property or perſon which have been committed; 
if the libel is laid at common law, for the crime of mobbing 
or convocation of the lieges, and not for any higher or more 


nr ＋ 
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pital at Com- 
mon Law. 


Sept. 17. 1725. 
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14 


in no one 8 Was the libel found 8 to inßer che | 
pain of death, as far as the charge was id at common . 5 


and for the crime of Ag r OSV 


TY STILL WY Os ede a. this a and; 18, eee 
to be found in the trials that enſued upon the great tumult 
at Glaſgow, (commonly called Shawfield's Mob), which 
happened on occaſion of the paſſing of the malt tax. The 
firſt of theſe was the trial of James and William Darrach, 
and others, who were charged with injuries of the higheſt | 


kind, and particularly with the following: The forcible en- 
try of a dwelling-houſe, by effraction of the doors and win- 


dows; the breaking, plundering, and away-taking of all 
the effects within the houſe, to a great value; the aſſem- 
bling with warlike weapons by beat of drum; attacking a 
body of his Majeſty's forces, and purſuing them to a conſi- 
derable diſtance; taking ſome of the ſoldiers priſoners, 
and beating them to the great danger of their lives. Vet 
were all theſe outrages found only relevant to infer an arbi- 


_ trary puniſhment ; aggravated as they were, in being done 


on account of a public law, and out of malice to an indivi- 


dual, for his conduct as repreſentative in Parliament of the | 
burgh where theſe exceſſes happened. The fame judgment 


-4 embezzle, or take away houſehold 88 merchant- ware, or r any other ef- 
fects out of any of the ſaid ſhops or houſes ; or that the ſaids pannels or either 


of them, was art and part of any of the facts above mentioned,” ſeparatim, re- 


© Tevant to infer an arbitrary puniſhment.” This is the interlocutor on the caſe 
of John Buntine, Thomas Gilkie, and others, winch K have OO out of _ 
of that time, as one of the 1 1 ,91 54% 1 A 


e The Lords ünds tber Püntels at the tine und e Ubelied, that Weir 


« aſſembling themſelves ous, y or * or invading, or violently 
| | 8 « e 


THE PUBLIC PEACE: 


Was afterward; given upon the libel raiſed ini Walter 
Buchanan and others, for acceſſion to the ſame tumult. On 
both occafions,' ſeveral of the pannels were convicted, _ 
J had ſentence of tranſportation and: other men eee 
inen £195: $6310 Gu ibi JI 
5 1 do the Judges of laeerit times ee to have enter: 
tained a different opinion of the law. As appears from the 
ſentenee of tranſportation i in the caſe of Richard Robertſon, 
he was convicted as art and part of a mob, which forcibly 
broke into and riffled the houſe of Millfield. And as alſo 
appears from the interlocutor on the libel againſt John Fra- 
ſer, which, as far as laid at common law, i is found only re- 
levant to infer an arbitrary puniſhment; though it charges 
that a building! was invaded, and that a ne mm 
and TOY were PIE and NI? * 37th 
Tabs lupe tlie wile, bebe mene to be no hes 
: for ſaying, that any miſchief or depredation of this ſort, 
when proſecuted under the name of mobbing, and with 
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on. 11. 1725. 


Mobbing, not ca- 


pital at Com- 
mon Law. 


Mar. 17. 1773. 


July 26. 1784. 


Murder or Fire- 


raifing by a Rio- 
ter 3 ut 27 


the purpoſe, conſequently, of inferring art and part againſt 


the ſeveral members of the aſſembly, from their preſence 
and countenance on the occaſion, is een as a 
Vol. II. it Zertres T's F {523 "155 TICLISN "Bf older Dn 


MOTT bun Bonito 50 21775 
« breaking i into tha 8 libelled, or che carrying away, or baking: or de- 
« ſtroying, any of the goods or furniture thereof, or their being art and part of 
the ſame, or any of theſe facts, ſeparatim relevant to infer an arbitrary pu- 
4 niſhment, (here follows a clauſe on the riot act); and finds the breaking and 
- * defacing the ſtatues, or other ornaments of the houſe or gardens, relevant to 
« infer an arbitrary puniſhment ; and finds, that the pannels, or any of them; 
« at the time and place libelled; aſſaulted or invaded the guard, eſpecially with 
4 ſtones or batons, conſiſting of his Majeſty's forces, or being art and part there- 
of, relevant to infer an arbitrary puniſhment ; and finds, that the pannels, at 
the time and-place libelled, aſſembled themſelves 1 in pets relevant to infer an 


WW — puniſhment.” EI Jo: 1725. E574 


—— 
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capital crime, in the practice of Scotland. But from this i it does 


not follow, nor am I ſure that it is law, that from the ſame facts, 


materials may not ſometimes be extracted for a relevant and 
capital charge of ſtouthrief, houſe-breaking, theft, or fire- 
raiſing, againſt an individual, upon the ſpecial narrative of his 


particular deed. If the libel bear the crime of murder as 


 Maclaurin, 
No. 93. 


Dec. 13. 1784. 


well as riot in the major propoſition, and if the minor charge 
the pannel; that having gone with a mob to the houſe of 
James, to deface and pillage it, and James having ſtood on 


his defence, he the pannel, with a piſtol, fired at and killed 
him; certainly this is as relevant a charge of murder, as if 


the pannel had lain in wait for James, or had entered the 
houſe, alone, with intent to kill him. The caſe of Mac- 
lauchlane, one of the Porteous mob, in 1737, is here in 
point: for he was charged with wilful murder, as well as 
riot and other crimes ; and the libel was found relevant ge- 


nerally to infer the pains of law. There is alſo a precedent 


with ap eg to the crime of fire- raiſing committed by a 
mob. | I allude to the trial of William Spence, who was 
ahmed with the fire-raiſing as well as mobbing 7, upon this 
narrative ; that having attacked and broken into a diſtillery, 
at the head of an outrageous multitude, he did with his 
OWN hands deliberately aſſiſt in ſetting fire to it; where- 
by ſeveral of the e ere were cor ane and deſtroyed. 


This | 


Major. As alſo, wilful fire-raifing, and conſuming by FRI any duch | 
„ houſes, buildings, 9 are crimes of : an heinous N and ſeverely 10888 | 

„ able.” 

„Minor. And you the faid William Spence. not ly was antes in exciting | 
and encouraging the ſaid mob, but did with your own hands deliberately aſſiſt 


s in ſetting fire to one or more of the buildings of the ſaid diſtillery, or houſes 5 


« adjoining thereto, whereby the houſe called the ſtill E houſe, &c. were burnt | 
4% down and deſtroyed, nothing hy left but the ne ado frat uphitss 


THE PUBLIC PEACE. 
: This * Was accordingly ſuſtained. to infer the proper. 
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pains of that atrocious crime; for in this ſenſe the Court ex- 


plained to the jury the general terms of their interlocutor, 
which found the libel relevant to infer the pains of law. The 
fact was fully proved, as related in the libel ; but the pan- 
nel had the good fortune, In to r. a 1 re- 
a turned i in his favour. | 


e Nos, e to the analogy of theſe caſes, there ſeems 
to be the ſame reaſon for ſuſtaining the charge of ſtouth- 


rief or houſe- breaking, with reſpect to any individual in the 


mob, againſt whom a ſet of facts, ſufficiently ſpecial, can be 
_ eſtabliſhed. As if it be proved, that the pannel forced open 


2 


Charge of 
Houſe-breaking 


if C 


a window, beat a cabinet in pieces, and carried off the valu- 


able contents; which are afterwards found ſecreted in his 


| poſſeſſion, or diſpoſed of by him, for money, to others. Such 


a charge ſeems to poſſeſs the full diſtinctive qualifications 
of ſtouthrief. The ſpoil is not deſtroyed out of malice, but 
is taken away for lucre; and it is taken by proceedings of 
the ſame kind, (only ſtill more violent), as in any other caſe 


olf ſtouthrief. This material diſtinction, however, there is 
between ſuch a charge, and the charge of the like facts as 
an act of riot, that they will not be ſubject to the ſame con- 


: ſtruction as to the matter of art and part. Under an indict- 
ment for mobbing, the bare preſence and aſſent of the pan- 


nel at the time when the houſe is entered and riffled, is a 
lawful ground on which to find him guilty of the charge; 
becauſe in this way he becomes a member of that tumultu- 
ous meeting in which thoſe outrages are openly done; which 
is the complex and general accufation againſt him and them. 


But if the trial 1 is to be for houſe-breaking, or ſtouthrief, the 


Panels ſpecial concern in the ſeizure or removal of the par- 


112 175 | ticular 


inſt a Rioter; 


om peten t. 


£4, E . mf T. ·r²ẽͥä > Y eder 
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| ticular thing muſt be brought - homme to him, to juſtify h. his 

conviction in that ſort; and the libel muſt charge him with 
the fact, in the ſame articulate faſhion as in any ordinary 
caſe. The difficulty of procuring the neceſſary evidence to 


this effect, is probably the reaſon why ſuch atrocious injuries 


have * been tet: under n name * inen . 3 


Rioter libelled 
for Houſe- break - 
__ 


Wr have, however, three e at t leuft of a charge of : 
theft and bouſe-breaking ſuſtained upon ſuch grounds; 
though in none of them proſecuted to a capital iſſue. on 
the 18th June 1716, Allan Guthrie is indicted for theft 


and houſe-breaking * ; in as much as he forced entry of : 
the Cuſtomhouſe at Leith; broke up a cheſt therein, and 


ſtole out of it a bag of foreign gold. The pannel anſwers, | 


that it is notorious that the houſe was pillaged by an arm- 
ed hoſt of Highlanders, in open day; whom if the pannel 
joined, he might be guilty: of ſpuilzie, or riot, or perhaps 


of treaſon, but in nowiſe of theft; which is a clandeſtine 


crime, that is done for the ſake of lucre, and not as here, 
animo ulſciſcendi. And he concludes with pleading, that ſince 
the charge is made under no other name but that of theft, 
he may be aſſoilzied in this proceſs, leaving it to the pro- 
ſecutor to indict him for a riot, as accords. The proſecutor, 
without much diſputing that the mode and occaſion of the 


houſe-breaking were ſuch as alleged by the pannel, reſtricts 


his libel to an arbitrary puniſhment ; and contends, that tge 
crime is not the leſs a theft on account of ante accom- 
oor 263 1 TORN cw 1 ane 


legs Major. i That contrary. to "the laws of this * all other well Sk: 

« nations, whereby the crime of theft and houſe-breaking, odious in themſelves, 

« are puniſhable with the pains of death, and confiſcation of moveables, he the 
4 ſaid Allan Guthrie did commit the * crimes; in fo far — o. 


AR PUBLIC/ PEACE. 


= banyments of numbers and open violence; and that as fack 
it may competently; be tried, although: it might alſo have 
been libelled under other appellations. Upon this debate, the 
Court repel the defences, and find it relevant againſt the 
pannel, “ his having at the time libelled, in company with 
e others, broke open a wooden box or cheſt in the ſaid Cuſ- 
( tomhouſe, and taking out thereof all or any of the pieces 
and ſpecies of gold libelled, or being art and part there- 
„in.“ It is ſeparately found relevant to the ſame effect, 
"7, the pannel his having, the time libelled, in company with 
others, broke open the doors of the Cuſtambouſe of Leith, 
« or being art and _ therein.) The verdict was in fa- 
vour "__ en Dil; eee t + 


Tun eds IR of this kind i is 4 caſe of Token In- 
nes; where the charge in the major propoſition of the libel, 
is of houſe- breaking, robbery, and ſtouthrief . The minor 


relates that Innes, with his aſſociates, tumultuouſly aſſem- 


bled, to the number of 100 or more, and armed with fire- 
arms, ſwords, and other offenſive weapons, made an attack 
upon the Exciſe- office in the town of Elgin; and having fired 
through the doors and windows, violently forced entry of the 
houſe, and maſterfully robbed and carried off from thence 
640 gallons, of ſpirits, and other parcels. of goods, there 
lodged for his Majeſty's behoof. The defence is the ſame as 
in the caſe of Guthrie; that this is not a charge of houſe- 


breaking, ſtouthrief or robbery, the crimes ſet forth in 


the indictment, but of riot, or forcible reſcue from the 


revenue 


« That _ A the law of God, the laws of this ind all well govern- 

« 4 realms, houſe- breaking, robbery, and flouthrief, are crimes of a a very heinous 

« nature, and ſeverely puniſhable, eſpecially when committed under cloud of 

„night, by perſons in great numbers, in breach of the public peace, and mani- 

« feſt violation of his Majeſty's 8 3 true it is, & c. The jury found the 
libel not . | 5 - | 
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July 2. 1716. 


Rioter indicted 
for Houſe-break- 


ing. 
Nov. 13. 1727. 
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revenue-officers. The Lord Advocate reſtricts his conclu- 


ſions to an arbitrary puniſhment, and the libel is found rele- 


vant as laid. Now, as in both inſtances, the charge was made 


under the denominations only of houſe- breaking, theft, and 
ſtouthrief; I think the pannel argued juſtly; that if not rele. 


vant in this form, the libel fell to be diſmiſſed, and could 
not, by any reſtriction of the nenen by made a pee , 


ground of puniſhment. 


In the third caſe, that of william Gilchriſt, in | March ; 
1741, which was for breaking into a mill, and carrying off - 
a quantity of grain, the charge of robbery and houſe-break- 
ing * was coupled to that of riot; and, after hearing an ar- 


gument to the ſame purpoſe as in the other caſes, the Court ex- 
plicitly ſuſtained the charge in all its forms; finding © the 


« libel, and ſeveral articles thereof, relevant to infer the 
60 pains of law.” The jury, however, did not convict the 
3 pannel of either theft or houſe- breaking, but of preſence only 
in a mob, while the grain was carried off; and the n man in 


4 had . of wen eee 2. 


8 


.x „% That where by the laws of this and other well governed realms, robbery, 
« bouſe-breaking, the violent invading or taking away of the properties of another, 
« eſpecially when committed under cloud of night, and by numbers of people 
« afſembled in a riotons or ſeditious manner; the n up, maving or . f 


« ting,” &e. | | A 


+ March 13. 2741. . Find, that at the time liblled, the ain poſſeſſed by 
« Charles Sawers at Bell's Mills was broke open by a mob, and meal and kiln- 


pot oats carried off from thence, and that the pannel was preſent at the ſaid | 
„mob, and while meal was carried off; and do not find it proven that the pan- 
a . e eee nor R = 


1 


„ i 


THE PUBLIC PEACE. 


Ix is ne, that in the debate upon the libel againſt Bu- 
| chanang Hamilton, and others, (in October 1725), offer was 
made to prove with reſpect to Hamilton, that he had carried 


off and diſpoſed of a valuable jewel, the property of Mr 
Campbell; on which account it was contended, but without 


: ſucceſs, that Hamilton was puniſhable with death as a rob- 
ber. But no mention had been made of this matter in the 
| libel, which was laid throughout, as for the miſchievous 


Z pillaging, robbing and demoliſhing of the houſe, by a mob, 


os of revenge. Therefore, without diſputing the compe- 


tency of proſecution 4 in another ſhape, the pannel anſwered 


juſtly, « That it is out of time for the purſuer to alter 
4 the ſhape of his libel from an injury, which is but an atro- 

_ «cjous treſpaſs, to robbery, which is capitally puniſhed, or 
« to condeſcend upon the ſpecies of goods now, when the 


Y « pannel ſtands upon his trial at the bar.” 


— Upon. the whole of theſe proceedings, joined with the 
: ſtrong reaſons in the nature of the thing itſelf, there ſeems 
to be room for doubting, whether, when the proper caſe for 

trial of ſuch a charge ſhall happen, it may not be found re- 

5 lerant to infer the forfeiture of life and goods. ; 
 Tavs much of the pains of mobbing at common law. 

Let us next inquire how far our ſtatutes have aggravated 

thelngs in caſes of a more en or een kind. 


Ir i is ee has all ſuch commotions are ior more dan 
gerous, and need to be repreſſed with greater ſeverity, within 
towns than in the country. Becauſe there the profligate and 
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"WE - mu BY 


Statutes againſt 
Commotion 
within Burgh. 


| licentious are collected in great numbers, ready to lay hold 


of any occaſion of diſorder, to foment and puſh it to every 
= excels of miſchief and rapacity. There too, great wealth and 


property 
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1457, C. 77. 


Statutes againſt 
Commotion 


within Burgh. 
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property are gathered together into a ſmall. comps 3 5 where 
it lies an eaſy prey, and inla manner a temptation to the in- 


vaders, Who in a few hours may make themſelves maſter of the 
ſpoil. Above all, the crowd of inhabitants is to be cbfiſider- 


ed, of all ages and conditions, whoſe peace is broken by 
the tumult; and who, on ſuch occaſions, are as apt to alarm 
and diſtreſs, as to aſſiſt each other, by their frequent and 
near communication. Our Legiſlature, ' accordingly, are 
ſaid to have attended to the peculiar exigencies of this ſitua. 
tion, and to have made ſuitable proviſions for it in aid of 
1 65 common law. A ſtatute of James II. ordains, „ That 

© within the burrowes throwout the realme, na leagues nor 


“ bandes be maid,” nor zit na commotion nor riſing of com- 


% mounes in hindering f the commoun law, but at the com- 


* mandement of their head officiar. And gif ony dois in the 


„ contrarie, and knawledge and taint may be gotten thereof, 
their gudes that ar foundin guiltie therein, to be oonfiſcat 
to the 1 and their MINCE at the Kings" Wilk og! 
| 5 . 1. 1301300 101 oer 5 | 
Tuls is re- e in Anmdſt che as words, by the at | 
1491, c 34. ; and both ate renewed by the act 1606, c. 17. 
which ratifies and approves, All and whatſoever acts made 


«© heretofore for ſtay ing of all tumults, and unlawful meet- 


« ings and conventions within burgh;'“ and appoints the 

offenders, « to be puniſhed in their bodies, goods, and geare, 

„with all rigour, conforme to the lawes of this realme.” 
The fundamental law, is, therefore, 'the a& of james II. 


ſehich the others only reintegrate.; and whereof the pecu- 


liar object was to punith, (as the words are), © all commotion 


[or riſing of commons in hindering of the common law.“ 


Now this is a peculiar, and not very preeiſe phraſe; but 


which, as far as I can Wage, 8885 at one period held to be 


8 - 
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applicable to any tumult that was in hinderance of the courſe ; 
| of public juſtice, or of lawful and eftabliſhed authority: For 
| inſtance, to obſtruct the apprehending, impriſoning, or exe- 


cution of criminals; to break open gaols and ſet free the 
_ priſoners ; to invade or moleſt courts of juſtice in their fit- 


tings ; to refiſt the raiſing of the militia, or the levying of 


a ſupply ; all theſe and the like contemptuous enterpriſes, 


in defiance of the order of law and the power of the State, 
ſeem to have fallen under the received conſtruction of the 


| foregoing phraſe : Becauſe. in ſuch caſes not only ſome- 


thing is done that is unlawful, (which. is true of every ſort 


of violence), but ſomething is hindered, which the law has 
commanded to be done, and has made coſtly eſtabliſhments 
to enforce. ; Certain it is, that on the 8th of February 1686, 


David Moubray had ſentence of death; being convicted, 
by his own confeſſion, of art and part in a tumult, which 


reſcued a criminal from the officers of juſtice in the execu- 
tion of a ſentence of whipping. And, on the 26th of the ſame. 


month, Alexander Keith had the like ſentence, as formerly 
mentioned, for a more remote concern in the ſame commotion.. 
BzESIDE the foregoing. ſtatute; there is another, which 
alſo was the ground, in former times, of more than one pro- 
ſecution for the higheſt pains. I allude to the act paſſed in 
the reign of Queen Mary, and entitled, Anent the fancheing 
« of tumults within burrowes,”” wherein it-is ordered, That 


„ naine of our Soveraine Ladies lieges preſume, pretende, 
or take upon hand to make onie privie conventiones nor 
« aſſemblies within burgh, put on armour, cleeith them- 


© ſelves with weapones, or make ſound of trumpet or talbrone, 
* or uſe culveringes, diſplayed: banners, hand ſeinzies, or 


* uthers inſtruments. bellical - - quhatſumever, in onie time 
« heireafter, without the ſpecial licence of our ſaid Sove- 


Vox. II. . my raine 


1563, & 83. 
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Convictions on 


theſe ſtatutes. 


Nov. 26. 1664. 


May 6. 1682. 


or OFFENCES AGAINST 
© raine Lady, and her Hienes Manifizaies within the * : TY | 


* quhair the ſaid tumult and uproare chauncis to FO had 


* and obtained theirto under the paine of death.” - 


1 this 1 a with W cone was raiſed 
againſt John Strachan, for convocating an armed mob in the 
city of Edinburgh, who marched to the houſe of Sir Wil- 
liam Seton, farmer of the cuſtoms, which they broke into 
and riffled; as well as they reſiſted a party of ſoldiers that 
was ſent to quell them. The libel concluded for the pains 
of death and confiſcation of moveables; and the Lord Ad vo- 
cate inſiſted to the ſame effect in the debate upon the charge, 

The Juſtice-depute ſuſtains the libel as it 4s libelled and 
% declared by my Lord Advocate, and ordains the ſame to 
% paſs to the knowledge of an aſſize; and declares that he 


* ſaflains the preſence with the being in arms, and deeds of 


* acceſſion libelled.” An irregularity 4 in the proceedings 
prevented this caſe from coming to an iſſue. 

Taz next example is the trial of Alexander Chang and 
others; where the charge was of a convocation in Edinburgh, 
who forced the drummers. of the King's militia to beat for 
them, compelled the enlargement of priſoners from the Ca- 


nongate gaol, took poſſeſſion of the keys of the city gates, 


and inſulted certain Privy Counſellors who interpoſed to ſtay 


the tumult. It does not appear, that the multitude in this caſe, 
nor any part of them, were provided with warlike weapons. 


But the proſecutor, availing himſelf of the circumſtance of 
the alarm having been given to the mob by beat of drum, or 
talbrone, ſtrenuouſly contended, that the ſeveral qualities men- 
tioned in the act of Mary, (for the libel was mainly laid up- 
on that law), were not to be taken jointly, but ſeparately; _ 
ſo that death might be. inen for way! OY where any 

one 


one of thoſe qualities occurred. To this (as I muſt think it) 
unreaſonable conſtruction, (for the ſtatute was plainly made 
for repreſſing aſſemblies in arms), the Judges of that time gave 
their afſent; and delivered their interlocutor thus: “ Finds 
the convocation libelled, as it is circumſtantiate and qua- 


* lified, relevant, any one of the circumſtances being pro- 


4 ven, to infer a capital puniſhment ; and that the pannels 
6 being preſent, and did affiſt or concur, by deeds or words, 
« in the aid tumult, although without arms, is relevant to 
« infer art and part thereof againſt them.” The aſſize 
found it proved, That Alexander Clunie was preſent and 
“ apprehendit in the ſtair of Sir George Kinnaird his cham- 
« ber, at the tyme when a part of that ſeditious and tumul- 
« tuous rabble did invade theſe Lords of his Majeſty” s Privy 


„Council condeſcendit on in the indictment, but his con- 
eurring or aſſiſting by deeds or words Hot proven.” I 
conjecture that this verdict had not been to the ſatisfaction of ; 


the Court; for the following addition is ſubjoined to it in 
the cl % The aſſize having again conſidered the with- 
in verdict, by plurality of voices adhered thereto, in re- 
« ſpect they find nothing proven but naked preſence at the 
„ invaſion.” After all, Clunie was remanded to priſon, 


until farther order with reſpect to him; and how he was ir im 


the n enen of, the record does r not inform me. 

Ard as upon the matter, but wy no means 
| Hable'to the like ſtrong objections as the laſt, occurred a 
tew years after ; the caſe of Captain James Bruce, who was 
proſecuted | upon this and the other ſtatutes above mentioned, | 
for ordering a convocation of ſoldiers in arms within the city 


of Edinburgh, and OG the eity guard; ; in which tu- 


mult ſeveral en of the guard were Killed. The Court 
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The Conſtruc- 
tion of theſe 
Laws altered. 


4 + © 


OF. OFFENCES AGAINST 


fold the libel relevant to infer the pain of death 1. hs 
was acquitted of the command to convocate, but was on- © 
viged as art and part of t the Nanghtee; and had ſentence - 
fannsir. 


Ir appears ; that ſhortly. der this: time, e buds come 
to be entertained reſpecting the true object of theſe ſta- 
tutes; whether they did not relate only to regular leagues 

and 3 or confederacies to raiſe and maintain men in 
arms againſt. the Government, on pretence of public grievan-. 
ces, and had been ſtrained in being applied to occaſional 
tumults on account of local incidents, or for private cauſes. 


What was, perhaps, of at leaſt equal weight; there concur- | 


red with theſe grounds a; general diflike of che ſtatutes 


themſelves, on account of the oppreſſive uſe which had been 


made of them in ſome of the foregoing caſes, So it is, that 


in the next trial after that of Captain Bruce, we find the be- 
ginning of a milder interpretation of this part of the law; 
which not only has not been departed from in later times, 
but has gradually been extended, to the entire neee, 


in che end, of the benefit of: the capital Anftion., | 


Conſtruction of 


© theſe Laws alter- 


ed. 
July 22. 1700. 


— 


© 
tire i: 


1 N * to mg 912 of Chae weir Py 1 3 
hich was for a: great tumult in the city of Edinburgh, by 
perſons armed with ſwords and other mortal weapons, who 
eg the ed gaol, forced ry thereof: TT b ſet free 

20 „Hr 26 2110135316 21071 Si ſeveral 


OY, « Naos that part of the libel * the pannel's giving command t to rom. 
mers to beat ah alarum in the Canongate, for gathering of ſouldiers t to their aſ. 
1 ſiſtance, and the ſouldiers gathering thereon, and Poſfeſſing themſelves of the 


Netherbew Port, and ſeizing upon ſome of the town's Captains, and making 


« them priſoners, relevant to infer the gon of 2 l n. the gi ver of 1 | 


1 « the ſaid command.” 
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ſeveral priſoners for crimes, and deforced the Magiftrates in ' MOBBING. 


their exertions to quell them. It was thus both an armed © 
aſſembly within burgh, in which the bare act of preſence in 
arms was capital, according to the ſtatute of Mary, as ex- 
plained in the caſe of Strachan; and it was alſo an aſſem- 
bly in hinderance of the common law, wherein it was ca- 
pital to aſſiſt or concur, according to the cuſtomary con- 
ſtruction of the act of James II. But the interlocutor found 


the libel relevant to infer death againſt thoſe pannels only, 


who had lent a ſpecial aſſiſtance with hammers or with war- 
like weapons, in the burning or breaking up of the priſon 
doors or faſtenings, or in the invaſion of the town's guard. 
Thoſe who had aſſiſted in the foreſaid acts with rung or ba- 
ton, or who had even aſſiſted with warlike weapons, if it 
was only in the convocation at large, and not in the effrac- 
tion of the gaol, were found only liable to an arbitrary pu- 
niſhment n. Weir and Eaſton were convicted of being in 
the gaol with drawn ſword and durk, after the burning of 


the doors; and Aitchiſon, at the ſame period, with a ſword 
undrawn; and theſe perſons were, in conſequence, variouſly 


5 rh with eg e and baniſnment from Scot- 
kund. 1245 
Tux 


1 july 29. 17 « Find that part WV; the libel, of 3 a 2 ſword or 


a biggonet, or other bellical inſtrument, or forehammers, and thereby aſſiſting by ö 
_ * preſence, at the burning of the tolbooth-· door, for effraction thereof, or by ſet- 


4 ting of fire to the ſaid gate, or feeding of the fire when ſett to, or by entering 
the priſon thereafter, and aſſiſting at the breaking up of the cheeklock, or in- 
1 vading of the town · guards, relevant, / paratim, to infer the pains of death H- 

© belled; and find, che acting and aſſiſting with drawn ſword, biggonet or dag- 
ger, in the convocation,” relevant to infer an arbitrary puniſhment ; and finds, 
« the aſſiſting with a rung or 'baton,. at the burning or breaking up of the tol- 

CE booth-door, or cheeklock, or at the ED. of the guard, alſo relevant to infer 
an — — TY 
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CHAP. Xvl. 
— — 


The conſtruftion 
of theſe Laws al- 


tered, 


or OFFENCES AGAINST 


Tur next remarkable ſet of trials for re were thoſe 
in 1720; at which time a number of proſecutions took place 
on account of the many tumults in Fife, and ſome of the 
| neighbouring counties, occaſioned by the high prices of 
grain. Violent as the diſorders on that occaſion were, it 
might however be queſtioned, how far any of them fell un- 
der either of the ſtatutes above mentioned, even according 
to the ſenſe, which in ſome former caſes had been put upon 
them. It is certain, that the act of Mary was not libelled 
in any one inſtance; and as far as laid upon the other Scots 


ſtatutes, or at common law, the charge was invariably found 
relevant to infer an — e N 


| [Boro on the next en infices think; think of 8 
tumult in Glaſgow, already ſo often mentioned, there was a 
more favourable opportunity than had yet happened, of try- 


ing how far theſe ordinances were ſtill in force, and to what 


objects they properly applied. For this was a caſe of very great 


and formidable convocation within burgh, called by beat of 
drum, and conſiſting of perſons' equipped with fire- arms 


and other warlike weapons; and who; after aſſembling for 


that preciſe purpoſe, invaded and drove out of the burgh a 


party of his Majeſty's forces; and of which party they 
made two ſoldiers priſoners, whom they abuſed to the danger 
of their lives; beſide endeavouring to hinder the reception of 


retired. The acts of James and Mary, as well as others, were 
therefore libelled; and the whole cirele of argument relative 
to this matter was anxiouſly debated. The reſult was a judg- 
ment, finding that theſe high charges, equally as that of pil- 

ging the houſe of an individual, were only relevant to in- 


the party into a neighbouring burgh, whither for ſafety they 


n 
n 
— 


THE PUBLIC PEAGE. 


= fer un arbitrary en r. On the 4th October 172 „* 
the Juſtice-General, Lord Hay, who prefided on this occa- 


ion, inſerted the following proteſt againſt the interlocutor: 


« Whereas in obedience to the law and forms of pro- 
_ « ceeding in this Court, I have ſigned the afore written in- 
_ « terlocutor, as Preſident, I think it my duty to declare 
e that part of the ſaid interlocutor which finds the break- 

ing with violence into a perſon's houſe, and carrying 
4 away his goods, and that part which finds the purſuing 


26 E 
— 


„ with an armed force his Majeſty” s troops, relevant to in- 


fer an arbitrary puniſhment only, are both of them in my 
« humble opinion contrary to law.“ Since that time, the 
ſame queſtion has not again been moved. In all later caſes, 
either theſe ſtatutes have not been libelled at all; or they 


have only been urged in confirmation of the common law, 


and not as grounds of pronouncing ſentence of death. 


| Tars alteration of practice is of the leſs moment, that the 
5 Place 0 9 Wo ancient n is in a great meaſure Dr. 


September 30. 1725. Finds, that the pannels, at the time and Tos Ii 

4 belled, aſſembled themſelves in arms, relevant to infer ane arbitrary puniſh- 
ment; and finds, that the defence offered, viz. that the pannels provided them- 
| ® {elves with arms by order of the Magittrates, is relevant to exculpate them 
from the crime of fimply aſſembling themſelves in arms; and finds, that the 


| * panels or any of them, at the times and places libelled, purſued his Majeſty's 


( forces when they retyred from Glaſgow, and more eſpecially that they purſued 
(them with arms, or drums, or warlike weapons, or in a hoſtile warlike man- 
ner. to retyre to Dunbarton, in manner, and on the occaſion Iybelled, or that 

they were art and part of the ſame, or any of the ſaids facts, relevant to infer 
ane arbitrary puniſhment; and finds, that the pannels or any of them did en- 
i deavour to excite the inhabitants of the town of Dunbarton to riſe in arms, or 

.« oppoſe the ſaid troops or forces, or to refuſe to give them admittance into their 

town, or that they 3 were art t and yu Oy relevant to infer ane nne, ; 
* puniſhment," | . | 
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Riot-Act, 1ſt 
Geo. I. c. 5. 
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CHAP. XVI. 
— — 


Clauſe againſt 
the demoliſhing 


af Buildings. 


Conſtruction of 


that clauſe. 


oF OFFENCES. AGAINST 


plied by one of modern date; the act of the 1ſt Geo Res. 


commonly called the Riot-Act, which paſſed at the acceſſion 
of the Houſe of Hanover, and on account of the many tumults 
which the political diviſions of, that time gave riſe to; but 
which proving an uſeful ſupplement to the law, has been al- 
lowed to ſtand unrepealed, after that reaſon has long been at 
an end. It contains two principal proviſions, of which one 


is in theſe words: That if any perſons unlawfully, rio- 
touſly and tumultuouſly aſſembled, together, to the diſtur- 


% bance of the public peace, ſhall unlawfully; and with force, 
e demoliſh or pull down, or begin to demoliſh or pull down, 
« any church or chapel,” or any building for religious wor- 
“ ſhip; certified and regiſtered according to the ſtatute made 
in the firſt year of the reign of the late King William and 


Queen Mary, intituled, &c. or any dwelling-houſe, barn, 


© ſtable, or other out-houſe, that then every ſuch demoliſh- 
« ing or pulling down, or beginning to demoliſh or pull 
4 down, ſhall be adjudged felony without benefit of clergy, 
« and the offenders therein ſhall be adjudged felons, and 
„ ſhall ſuffer death, as in caſe of felony, without benefit of = 
© clergy.” 


Ou firſt trial upon his part of the aa was chat of . 
Darrachs, in September 1725; where judgment was given 


upon the meaning of the words, beginning to pull down 
% or demoliſh.” The queſtion was, whether it ſhould be 
held to be an inception of demolifhing, that the doors and 
window ſaſhes of a houſe were torn down; and in this article, 
the Court diſtinguiſhed between theſe acts committed from 
without, and in order to gain entrance of the building, and 


the ſame acts done frem within, after obtaining entrance, 


and with intent, therefore, to deſtroy the building. To tear 
down the partitions, or the panelling of the apartments, or 


the 


THE FURLICV ERA 


the ſlates or lead from the roof, was in the ſame trial reſolv- 


ed to be within the meaning of the act; and the contrary was 
held with reſpect to the deſtruction of ſtatues, vaſes, and the 
other exterior ornaments of the houſe and gardens '. The 
- pannels were not convicted of the ar bart of the charge. 


Tas 1 way ink; deſtroying | a houſe that comes under 
the expreſſions of the act, is by tearing it to pieces, and not 
by burning, blowing up, nor otherwiſe; as indeed it was the 
pulling down of the diſſenting meeting-houſes, that princi- 
pally gave occaſion to the paſſing of this law. But although 
theſe were the immediate objects of protection at the time; 
all dwelling-houſes, barns, ſtables, or other out-houſes, are 
however under the ſame ſafeguard, by the expreſs words 


of the act. It is alſo to be remembered with reſpect to 


this clauſe of the ſtatute, that it creates a capital offence, 

which is quite independent of the proclamation to diſperſe; 
and of any of the ſeveral circumſtances of guilt and con- 
5 tempt, which are required under the other: and. leading ar- 
ticle of cha enactiment. 155 F491) | 


Tn 15 part of the ior act is not, like the former, an en- 
tire new proviſion, but a renewal only, though with material 
. II. e . e additions, 


1 40 5 ind the 3 or any af FER 1 4 to demoliſh the houſe 
« libelled, by breaking or pulling down with force, the doors and windows, af- 
ter the ſaids pannels had entered the ſaid houſe, or being art” and- part of the 
fame, relevant to infer the pain of death, and confiſcation of moveables; and 
find the pannels, or any of them, that they did at the time and place libelled, 
| « did with forge- hammers, or otherwiſe, knock down the partitions in the houſe, 
or part of the fame, or pull down the linings or part thereof, or broke down: 
© the roof or part thereof, or pulled away or deſtroyed the ſclates or lead, or were 


Hart and part, of the ſame, or any of the ſaid facts, relevant ro infec the pain“ 


„of f death, and confiſcation of nee, 


26s 


MOBBING. 


Conſtruction of 
that clauſe. : 


Clauſe as to- 


Aſſembly to the: 


Number of 


Twelve. 
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91 
Who have Right 
5 to make Procla- 
1 | mation. 


or OFFENCES. AGAINST. 


- additions; of what had formerly been erated; toe! a time, 
by ſtatute, 1. Mary, ſtat. 2. c. 12. and 1. Eliſabeth, c. 16. 
Under theſe laws, if perſons being afſembled to the num- 
ber of twelve, ſhould practiſe, intend, or go about to 
commit, any of the unlawful actions therein ſet forth, 
(among which, beſide others of a higher nature, was the 


burning of houſes, barns, or ſtacks of corn, the breaking of 


fences, warrens or dove-houſes, the abating of rents or the 


prices of grain), and ſhould continue ſo aſſembled for the 


ſpace of an hour after proclamation made to them to dif- 


perſe; or ſhould afterwards perſiſt in their unlawful at- 
tempt ; this was made felony, but within the benefit of 


clergy. In imitation of this model, the act of the 1ſt of | 


George makes the like proviſion, more generally, with re- 
ſpe to every caſe of perſons riotouſly or tumultuouſly aſ. 
ſembled, for any purpoſe whatſoever, to the number of twelve, 
and preſcribes the form of the proclamation to be made to 


them to diſperſe, and declares © that then ſuch continuing to- 
„ gether” (that is for the ſpace of an hour), 4 to the number 


of twelve or more, after ſuch command or requeſt made b 
* proclamation, ſhall be adjudged felony without benefit of 


% clergy, and the offenders therein ſhall be adjudged felons, 
* and ſhall ſuffer death, as in caſe of * without benefit 
of clergy. 25 e 


Tur en whom the ſtatute authoriſes to make procl - 
mation to this effect are, for the counties, any one Juſtice of 
Peace, or the Sheriff, or Under Sheriff; and for a burgh an 


juſtice of Peace for the ſame, or the Mayor, Bailif, or other 


head-officer. It does not therefore, in either territory, fall 


within the commiſſion of an ordinary conſtable or peace · offi- 


cer to employ this expedient; which point was indeed in ſome 
meaſure decided in the trial of Andrew Fairney and others, 
g | e 


THE PUBLIC. PEACE. 


of the 18th July 1720, The libel in that caſe had charged 4 
proclamation to have been made by a Juſtice of Peace, or 


a Magiſtrate of the burgh, or by one or other of the con- 
* ſtables or other peace-officers of the ſaid county or burgh, 


having power to make ſuch requiſition.” But inſtead of 

_ adopting the ſeveral parts of this alternative, the interlo- 
cutor ſtudiouſly avoids it, and employs a general phraſe, 
and being required by a Juſtice of Peace, Magiſtrate, or 
© others cmponered to that effect, by act of Parliament iſt 
: of ' George I.“ which leaves the matter at large. 


To authoriſe the making of proclamation, it is not ne- 
ceſſary that the meeting have proceeded to any felonious 
attack upon property or perſon ; ſuch as wounding, fire- 
raiſing, or breaking into houſes. If the perſons be unlawful- 
ly, riotouſly, and tumultuouſſy aſſembled ; that is to ſay, with 
ſuch circumſtances of force, agitation, and diſorder, as are 


alarming to the lieges, and amount to a diſturbance of the pub- 


lic peace; this, in terms of the ſtatute, is a ſufficient ground 


for the Magiſtrate to interpoſe, and command the offenders 


to diſperſe. Which warning if they deſpiſe; and if at the end 


of an hour they are found to be ſtill aſſembled in the ſame tu- 
multuous faſhion; they are then guilty of that complete of- 
fence which the ſtatute puniſhes with death, though no at- 


tempt have enſued to commit any felonious outrage. As on 


the other ſide it is equally certain, that if the rioters pro- 


ceed to any invaſion of property or perſon; then, without re- 


5 gard to the expiration of an hour, or any other ſpace of time, 
and though no proclamation have been made, the offenders 
therein are not only liable to be puniſhed for thoſe violences 
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July 25. 1720. 


Tumult, without 


felonious A, is 
Ground of Pro- 


| clamation. 


upon trial, but alſo to be forcibly reſiſted, ſuppreſſed, and 


ken « on the ſpot, either by the Magiſtrate or by the indivi- 
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CHAp. XVI. 


8 FE. 
. * 


Muſt the Pannel 
be proved to 


have been pre- 


ſent at the Pro- 


| clamation. 


and the hour has expired, yet the aſpect of the aſſembly is 

the ſame to any one who joins it, whether theſe aggravating 
circumſtances exiſt or not. It cannot therefore juſtly be pre- 
ſumed againſt any one, who is not ſhown to have been preſent 


OF OFFENCES AGAINST 


duals invaded, and their aſſiſtants, according to the known 
tenor and permiſſion of the common law for ſuch caſes; to 

which caſes this enactment relateth not. The law was in 
particular explained in this manner by Lord Chief Juſtice : 
Loughborough, on occaſion of the trials ICE the un riots 


in the g bee ron in 780. 


ber. in order to convict any one or this new Pee inſti- 


tuted felony, i is it ſufficient that he is found in the tumul- 
tuous meeting at the expiration of the hour; or muſt he be 
proved to have been preſent at the time of making the pro- | 
clamation? No caſe has yet happened to require a deci- 
ſion of this point; but the leading conſideration with re- 
ſpect to it ſeems to be this, that the felony created by the 
ſtatute lies in the rebellious and obſtiriate purpoſe of the 


meeting, —their wilful and deliberate contempt of the law- 


ful warning to diſperſe. Now, though in moſt other caſes | 7 
of criminal proceeding, the ouvert act which is going on, 


carries full information with it to all who are preſent, 


of the nature, extent, and conſequences of the guilt; it is 
quite otherwiſe in this inſtance, where, though the crime 


be only then capital when proclamation has been made 


when the proclamation was made, that he is in the know- 


ledge of that monition; and thus, though he be one of a 
meeting, which, taken complexly, is involved in the guilt 


of a capital felony, yet he may not be perſonally art 


and ale thereof ; becauſe Not Een of that mutinous 


reſolution, 


THE PUBLIC PEACE. 


; brill wherein lies chair guilt, and wo one reaſon « and 
| Ju ee of the TONE: | | 


Tais favourable enen to che pannel, cannot, how- 


| ever, be reaſonably carried any greater length. Though he 


was not preſent at the time of proclamation; yet if on join- 
ing the aſſembly he is duly informed of that matter; as for 
inſtance if he inſult a Magiſtrate or conſtable, and is then 
told that half an hour before proclamation was made in 
terms of the act; certainly, in failing to depart upon this 
warning, he becomes a member of the felonious aſſembly ; 
and aſſociates himſelf, not to their company only, but to 
their progreſſive ſtate of guilt and danger, as at the time of 
his joining them, and is thence forward in the ſame caſe with 
| thoſe who have all along been in the meeting: ſo that by 
continuing with them for half an hour more, he is equal- 
ly guilty as they of the capital offence. If he only join the 
aſſembly after the hour is out, and is then duly informed 


of the ſituation of things; in this caſe too he is involved 


= in the ſame guilt, if he ſhall not depart forthwith. 


_  Wrrareſpe@to thoſe perſons who are preſent at the time of 
making proclamation, theſe things ſeem to be no leſs clear: 


that they ſhall all be preſumed to hear and underſtand it; 


and that if they are found in the aſſembly after the hour, 
this ſhall be quite the ſame as if they were proved, (which 
"i ſcarcely poſſible), to have continued in it conſtantly. As 

alſo, it is indiſputable in regard to thoſe who have recently 
Joined the multitude, and whether they be in the knowledge 
of the proclamation or not, that they muſt run the riſk of 


= force which the SO ſhall FOO to ſuppreſs the 
"umalt. 


 MOPBIN G. 


What if he be 
duly warned that 
it was made. 


All preſent are 
preſumed to 
hear Proclama- 
tion. 
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CH AP. XVI. 


What if the Pro- 


clamation be ob- 


ſtructed. 
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tumult. For, beſide this good reaſon, that it is impoſſible 


for the Magiſtrate to diſtinguiſh the caſe of individuals on 
ſuch an occaſion, truly the man ſuffers no ſort of hard- 


ſhip in this conſtruction ; knowing, as he ought to do, that 


the Magiſtrate may ©" make uſe of all means for dif. 
perſing and ſeiſing rioters, and that to reſiſt or hinder him 
therein, is at the peril of the e oppoſer 8 Rs by the rules of 


common law. 


Bor how ſhall the caſe ſtand, if, as may happen, the rioters 
ſhall violently hinder the proclamation from being made? This 
danger the Legiſlature have provided for by an additional 
clauſe of the ſtatute ; in terms whereof, ſuch let or hinder- 
ance i of the Magiſtrate, who has begun, or is about to pro- 
claim, is itſelf made an inſtant, diſtinct, and capital felo- 
ny. Not, however, in all who are preſent, but in thoſe only 
who are offenders therein; that is to ſay, who are parti- 
cipant of the let or hinderance ; which will be judged of by 
the ordinary rules of art and part. Farther, by the ſame 

clauſe, the continuing riotouſly aſſembled to the number of 
twelve, for the ſpace of an hour after ſuch let or hinder- 
ance ſo made, is a capital felony in the perſons ſo continuing, 
and having knowledge of ſuch let or hinderance ſo made.” 
Under theſe words, information of the fact, without pre- 
ſence at the obſtruction, will, therefore, expoſe any one who 

joins and continues in the meeting, to be convicted upon 


this york a the ſtatute. * here has not been any inſtance of 


conviction x 


» By the wordd of this clauſe, it may perhaps ſeem to be intended, that even to 
obſtra& or oppoſe the Magiſtrate in making the proclamation, ſhall be a capital 
felony, albeit the 9 ſhould be . if ſuch oppoſition is with force 

and arms. | 15 TS 


THE PUBLIC PEACE. 


conviction in any Scots court upon either of theſe clauſes; 


but they were libelled, and relevancy was found on them, 
in the caſe of Andrew Fairney, &c. July 18. and 25. W ; 
and that of Jus ain July 26. me 


* SHALL add a 55 words concerning chat 84650 clauſe of this 
act, which empowers the Magiſtrate and peace- ofſicers, and 
all whom they fhall call to their aſſiſtance, to diſperſe, 
ſeize, and apprehend the perſons who thus continue riotouſ- 


| ly aſſembled, to the number of twelve, for an hour after pro- 


clamation, and declares, that if in the courſe of theſe mea- 


ſures, any of theſe perſons ſhall be killed, maimed or hurt, 


« by reaſon of their reſiſting the perſons ſo diſperſing, ſeizing 
„or apprehending, or endeayouring to diſperſe, ſeize or ap- 
* prehend them, that then every ſuch Juſtice of the Peace, 
I Sheriff, Under Sheriff, Mayor, Bailiff, head-officer, high 


_ © or petty conſtable, or other peace officer, and all and ſin- 
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e WP 


Clauſe as to Uſe 
of Force againſt 
the Rioters. 


«* gular perſons being aiding or aſſiſting to them, or any of 


6 them, ſhall be free, diſcharged and indemnified, as well 


* againſt the King's Majeſty, his heirs and ſucceſſors, as 
againſt all and every other perſons, of, for, or concern- 


5 ne &c. 


Tuts chu is copied after the ſtatutes above meiieldned of 
Mary and Eliſabeth. The ſtatute 3d and 4th Edw. VI. c. 5. 
according to Hale*s account of it i, contained the like provi- 
ſion with reſpect to the killing of the rioters, for barely conti- 

nuing together, and not returning to their homes after procla- 
mation todiſperſe. But this, which perhaps could only be juſti- 

fied upon the authority of an expreſs law, the act of George has 
| — 9 | 0 | = 8 


! pl. Cr. v. i. p. 53» 293. 294. 


ing the killing, nes or r hurting of any ſuch perſon or 


Conſtruction of 
this clauſe. 


1. Mary, Sta- 


tufe 2. c. 12.; 
1. Eliſabeth, 
c. 16. 
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CHAP. P XVI, not allowed. And as to that which it has allowed, and which . 


is only to uſe the neceſſary force towards the ſuppreſſing, ta- 
king, and diſperſing of the rioters, in caſe they continue 
their diſorderly proceedings, and reſiſt or make head againſt 
the Magiſtrate in his efforts to quell the tumult; truly this 
is no more, (and in this opinion all the Engliſh authorities 
are agreed 1), than a declaration of the power which the 
common law attributes to every Magiſtrate for the preſerva- 
tion of the peace, and which, if it had not been beſtowed 
in this ſtatute, could not have been underſtood to be with- 
held. In virtue of his office, the Magiſtrate has always 
had right to command the aſſiſtance of all the lieges, who 
are of age and ability, to ſuppreſs and ſecure the offen- 
ders in any tumult ; wherein, if they oppoſe him, and will 


not deſiſt, nor ſuffer themſelves to be taken, it has al- 


ways been at their own peril, and not imputable to the 
Magiſtrate ; provided he be temperate in his proceedings, 


and uſe his privilege with due humanity and diſcretion. In 
this point, the ſtatute - has in truth made no addition to 
the law; farther than as by aggravating the character of the 


tumult into a capital felony, it has made the call the ftrong- 


er upon the Magiſtrate to ſuppreſs it, and has pointed out a 
certain ſeaſon in the progreſs of the diſorder, as peculiarly 
proper for his exertions to that end. In like manner, as al- 


ready hinted, if the aſſembly are not only tumultuous, but 
proceed to violence againſt property or perſon; ; in this ſi- 


tuation alſo, without any regard to the hour, whether it has 


expired or not, or even to the circumſtance of proclama- 


tion having been made; 4 the force "0p? inttantly be repel- 
Gi 5 | 11 10 i led 


1 Hale, Vol. i p. 53. 293. 495. 3 3 * i. v. 555 159. Ne. 11.3 
a p. PI No. 2.; * b. 4. c. 11. | | 
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led with force, on the part either of the individual for him- MOBBING. 
ſelf, or of the Magiſtrate in aid of him; who has not only * 
power, but is in duty bound, to levy a ſufficient poſſe for his 
defence. For, though ſuch a notion may have gone abroad p 
among the ignorant, it 1s not to be imagined, that the ope- | 
ration of this ſtatute, intended as it was in ſupplement to 
the common law, can be to diſarm in effect and unnerve the 
. Magiſtrate, during a ſpace of time which is ſufficient for the 
| fen of the mort outrageous ENCES. | 
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CHAPTER XVII. 


r. or ans den or ra. PEACE. 
2. or THREATENING LET. 
3. OF VERBAL THREATS. | 
4. OF DUEL AND CHALLENGE TO FIGHT. 


5. OF THE BEARING OF UNLAWFUL WEAPONS. 


on AP. XVII. I. N common \ language, nd Comedies. but rather i im- 


properly, in the proceedings of the inferi 1 i courts, 
which have the ordinary cogniſance of ſuch diſfurbances, 
the name of riot is alſo given to a mere brawl, or occaſional 


quarrel and fighting, among perſons who were not aſſembled 


with any purpoſe'of miſchief to others. If, however, a con- | 


teſt of this ſort happens in ſuch a place, or is carried to ſuch 


a length, as to-diſturb and alarm the neighbourhood, this 
ſeems to be cogniſable at inſtance of the public proſecutor, | 
as a breach of the public peace; to the effect at leaſt of in- 
flicting fine and impriſonment, and exacting caution 'from 
the offenders, for their — behaviour for ſome time to 


come. Be.” . 


II. I had occafion to mention formerly, by connection 
with the crime of fire-raiſing, that the law takes cogniſance 
not only of an attempt, but even of a threatening to raiſe 
fire, and though made in form of words only; which may 
be the mere paſſionate effuſion of il|-temper at the moment. 
Much more, therefore, will it pay regard to denunciations 
of this or any other the like atrocious miſchief, when reduced 
to the more ſerious and deliberate form of writing, or incen- 
diary letter (as it is often called), addreſſed and conveyed to 

- the perſon who is the object of this malicious contrivance. 
Even in the caſe, which is the leaſt formidable, of ſuch a 
letter being ſigned with the real name of the writer, our 


Judges have thought ſuch an attempt not undeſerving of 


the puniſhment of tranſportation ; as tending to deprive the 
_ perſon to whom it is addreſſed of that peace of mind, and 
opinion of ſecurity, which are among the chief benefits of 
the ſtate of civil union. John Fraſer was tried upon a 
charge of this kind, in March 1759. He had, at different 
periods, written letters to John Shand, his brother-in-law, 
all of them in his ordinary hand, and figned with his own 

name, and threatening Shand with all ſorts of miſchief, if 
his demands of money were not complied with; in which 
courſe being ſucceſsful for a. time, he was encouraged to- 


make farther requiſitions, He was found guilty, and Was: 


I adjudged to be pon for ſeven years. 


A mode of the fame offence; and more likely to 
"be; reſorted to by ill-diſpoſed perſons, both as ſafer for 
_ themſelves, and more effectual for their purpoſe, whether 
this be to indulge malice, or to profit the offender, is 
85 the ſending of anonymous letters, or letters ſigned with 

” tictitious names, and threatening: harm to perſon or pro- 

NI m. 2 perty,, 
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— 
Sending of In- 
cendiary Lettes. 


puniſhable. 


Extorting of 
Money by In- 
cendiary Letter, 
1s not Robbery.. 
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CHAP. vn. 


1 


or OFFENCES AGAINST 
perty, by fire or other violence; unlefs ſomething mall be 


done, or thall be defifted from, which is mentioned in the 


letter. Even in the caſe of this practice having had com- 


plete ſucceſs in the eliciting of money, it cannot indeed 
be conſtrued into a: robbery or capital offence. On the one 
part, the contriver of this device does not ſhow the fame 


hardy and reſolute wickednefs as the robber: On the con- 


trary, he, in the whole ſcheme, ſhows a fear of any per- 
ſonal rencounter, and purpoſely avoids to put the object of 


his attempt in that inftant hazard of death or bodily harm, 


* 


or to bring things to that dangerous iſſue of a perſonal 
ſtruggle, which are the juſt reaſons for puniſhing robberß 


with death. On the other part, the ſufferer is himſelf in 


ſome meaſure acceſſory to the completion of the crime 


againſt him; being worked upon to yield up his money 


through a vague apprehenfion. of miſchief, which though 


natural, and in ſome inſtances excuſable, is however exceſ- 


five, and is indeed, in ſome meaſure, a breach of that due re- 


gard which he' owes to the public. For, inftead of recur- 


ring to the Magiſtrate, and to his neighbour for protection, 


ſuch a perſon deliberately chuſes to abandon that ſocial 


ſafeguard; and ſubmits himſelf to the dominion of a ruffian, 
Who thus intermeddles with his property, in ſome meaſure. 


Statutes againſt 
ſending threaten- 
ing Letters. 


with his own conſent, and upon a ſort of contraet of ranſom | 


between them «gs the matter. 


N EVERTHELEss, though it nm! be reduced under the de- 
ſcription of robbery, it is a wicked attempt againſt the peace 


of the individual; who 1s kept in dread of ſome great 


evil, which he cannot fully guard againſt, from an un- 
certain hand. It is alſo a practice of the moſt dangerous 


Furie, as s tending to ys the un, and raduftrious part 
| | _ 


THE PUBLIC, PEAGE: | 


: of 2 community,. and eſpecially ns Magiſtrates and pub- 
lic officers, under contribution to the licentious and profli- © 


= gate. In certain parts of the neighbouring kingdom, prae- 


_ tices of this kind had, at one time, arrived at ſuch a pitch of 
fr eng an require the ſpecial interpoſition of the Legif- 


ſigning perſons had of late aſſociated under the name of 


Blacks, who went about armed, and with their faces blacked, 


and doing all manner of miſchief; and who were in uſe to 
| ſend letters under fictitious names, making, demand of veni- 


ſon, money, and other things, and threatening great vio- 
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Alature, in aid of their common law. The act of the gth 
George I. c. 22. proceeds upon the narrative, that ill-de- 


lence if ſuch their orders ſhould not be complied with, 


7 or if they ſhould be hindered or moleſted in their law- 
leſs proceedings. Wherefore i it enacts, that whoever © ſhall 


© knowingly ſend any letter without any name ſubforibed 


a thereto, or ſigned with a fictitious name, demanding mo- 
. 8 ney, veniſon, or other valuable thing, ſhall be adjud- 
ged Pry of eee and * death wee, benefit of 


i c 


= "Tay at of the 5 George II. c. 18. WAS meant as a ſup- 
| plement to the former; and appointed the ſame pains for; 


any perſon: who ſhould ſend a letter not ſigned, or ſighed 
with a fictitious name, and threatening death or fire-raiſing, 


though no money, or veniſon, or other valuable thing be 
_ «4 demanded in or by ſuch letter:?“ Which ſort of addreſs 
might indeed be thought to be the more diſtreſſing of the 
two, as leaving no way at. complianey. open, to avert the 
5 threatened nil, iy ffs 

Buy as the firſt af theſe 198 Was made F the ſuppreſſion 
of local and temporary diforders-: in a certain quarter of 

| England ; 


Statutes quia 


ſendingthreaten- | 


ing Letter. 


Do they extend 
to Scotland ? 
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CHAP. xv II. 


2 Jane 27. „ and 


July 11. 1737. 


Jan. 29. 1781. 


F Pains of this 


Crime at Com- 
mon Law. 


Mar. 9. 1942. 


— thould bring forth his grain, and fell it at a low rate; or if 


5 oF OFFENCES AGAINST 


England ; ſo in the caſe of James oN where this matter 

underwent a full diſcuſſion, it was virtually found not to ex- 

tend to this part of the united kingdoms; the libel being 
only ſuſtained to infer an arbitrary puniſhment. Though 
the ſame judgment has not yet been given, it may probably 
be expected with reſpect alſo to the latter ſtatute, which has 
reference to the firſt, and is calculated (as the title bears) 
to explain and amend it. The charge was in part laid 
on it, in the caſe of Thomas Gemmell; but it was judged 


prudent in the end to abandon the ſtatute, and reſtrict the 
cConcluſion to ſuch an arbitrary r rod as might be Ob- | 


tained at common law. 


„ bs; ate reaſon to regret the limi- 
tation of theſe ſtatutes to the other quarter of the kingdom; 
becauſe our common law has native vigour ſufficent to pu- 
niſh this enormity in a manner which the common law of 
England would not have authoriſed; and which is fully equal 5 
to what the urgency of the evil in this country has at any 
time required. As appears from the aforeſaid caſe of James 


Gray, who, being convicted of writing anonymous letters to 
ſeveral perſons, threatening all ſort of violence, if a purſe of 
money were not laid for him in a certain place, was adjudged 


to ſtand in the pillory, and to be tranſported for life. This, 
and the caſe of Fraſer already quoted, in which alſo the pannel 
had ſentence of tranſportation, are, as far as I have feen, the 
only inſtances of judgment for this ſort of offence, But the 


charge has been found relevant in ſundry other eaſes. 


IT was one accuſation among others againſt William Gil- 


chriſt, that he had written two letters to a certain dealer in 


corn, threatening him with fire and violence, unleſs be 


— 


THE PUBLIC. PEACE. 


15 ws ſhould inquire about the perſons who had broken into and 


- plundered his mill. And in that caſe, the © libel and ſeveral 
articles thereof, were found relevant to infer the pains 
of law. In like manner, John Edwards was accuſed of wri- 
ting an anonymous letter to Johnſton of Straiton, threaten- 


ing to kill or rob him, unleſs he ſhould put L. 30 under a. 


certain ſtone, at ſuch a time when the writer might find it. 


The libel was found relevant to infer the pains of law, and 


the proſecutor reſtricted his concluſions to an arbitrary pu- 
niſhment; but the jury found a verdict for the pannel. 


The like reſtriction had been made, and the like verdict 
was returned, in the caſe already mentioned, of Thomas 
Gemmell, who was charged as author of ſundry anonymous 


letters to a certain gentleman, threatening to kill him, 


or to deſtroy his property with fire. Much about the ſame 
time, this gentleman had received another letter, of ſimi- 


lar contents, and concluding with this device, by way of 


ſubſcription, Aſt about is my name. William Rennie fell under 
5 the ſuſpicion of being the author of this compoſition, and | 


SH was fugitate upon a charge to that effect, February 5. 1781. 


Tais is an offence which ſeems to be of modern invention, 
and has nothing analogous to it in the Roman law; unleſs it 


be the crime of Scopeliſmus (as it was called), which was pe- 
culiar to the province of Arabia, and is deſcribed in theſe 


terms: * © Plerique ſolent prædium inimici ſcopelizein ; 
id eft, lapides ponere, indicio futuros, quod fi quis eum 
_ © agrum coluiſſet, malo letho periturus eſſet infidiis eorum 


qui ſcopulos poſuiſſent ; que res tantum timoris habet, ut 


« nemo ad-eum agrum accedere audeat, crudelitatem timens 
* eorum qui ſcopeliſmon fecerunt,” | 


Tas 
x 8 9. Dir. de as 8 5 | 


Mar. 17. & 18. 
ö 


Scopeliſmus of 
the Roman Law. 
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CHAP. XVII. 


Verbal Threats 


of Miſchief, are 
Puniſhable. 


1 593, c. 170. 


Nov. 24. 1712. 


Laws againſt 


_ Duels and Chal- 
lenges. 


OF OFFENCES AGAINST 


Tus offenders were liable to be ſeverely chaſtiſed, a- 
cording to the cuſtom of the province, uſque ad Fn 


4 capitis, ke caged et FROM: res mortem womens” wt 


, 1 


III. 10 has beet held, chac even a the verbal threatening of 


perlunal miſchief, if it be violent and pointed, is relevant, 


as a reaſonable ground of alarm, both to the individual and 


the public, for obliging the offender to find caution to keep 
the complainer free of harm. And this is a diſtin expe- 


dient from that of caution in law-borrows ; which any per- 
ſon may obtain ſummarily, from any Magiſtrate, upon his 


own oath, without the help of other evidence, but only under 
ſuch penalties as have been appointed by the ſtatute in that 


behalf. Whereas, in the caſe of him who i is convicted of 
threats upon indictment and evidence, the caution may be 
ordered under ſuch penalties, as the Court, in the circum- 


ſtances of the caſe, ſhall ſee cauſe to appoint. Mackenzie has 


ſaid fo, in his Obſervations - on the 5th ſtat. 1ft Parliament, 


James III. 1; and interlocutor was given to that effect in the 
trial of cpi Andrew Nairne, at inſtance of Mrs Jean 
Leſlie, James Baird, and the Lord Advocate, for rents 
r ee bf een 015 2H 


e. 


IV. In 8 place I wall | alfo treat | baely of his uit of : 


ns a 1 to _— a duel, or ee ce; this 
4.7 1 


11. Obs. onthe Stare, 3 p- 15. 


2 * The Lords and is - libel as libelled, x 8 * infer the 3 8 hs | 
« obliged to find caution for keeping the ſaid Mrs J. Leſly and James Baird, pur- 
* ſuers, harmleſs and ſkaithleſs, and that under the — 2 fuch 92 7 of 1 money, 


« as the Lords | 8 Juſt and 04. 


5 n E PUBLIC PEACE. 


8 being a crime which has a direct tendency to occaſion a 
breach of the peace. We have already ſeen, that where a 


DUEL, &c.. | 
_—_— 


duel takes place upon a challenge, and is followed with the 


death of one of the parties, this, according to the law of 
Scotland, is murder in the ſurviver, how fair and equal ſoever 
the manner of conducting the combat. But, the better. to 
repreſs ſuch irregularities, to which the fervent temper of 


the Scots ſo ſtrongly diſpoſed: them, the Legiſlature, by the 


ſtatute 1600, c. 12. raiſed the bare act of engaging in a duel, 
to the ſame rank of a capital crime as the actual ſlaughter; '4 


without diſtinguiſhing whether any of the parties did or did 
not ſuffer any wound or material harm on the occaſion. To 
_ complete the reſtraint; it was, by ſtatute 1696, c. 35. made 


puniſhable with baniſhment and eſcheat of moveables, to be 


concerned in the giving, ſending, or accepting of a chal- 


| lenge; even though no combat ſhould enſue. 
Tais, however, is a rigorous law, upon which indictment 
will not lie, but in the caſe, of a direct and deliberate de- 


fiance to fight; a propoſal to that effect, ſeriouſly and expli- 


_ citly given, and if not attended with all the obſervances 


| that are often uſed on ſuch occaſions, at leaſt definite and re- 


| gular in a certain degree; ſo as to.exclude on the one hand; 


all ambiguous hints or innuendos, and on the other, all 


What is to be 
held a Chak 
lenge, 


ſcornful taunts, or ſudden.and paſſionate words of defiance, | 


(verba jactantia), uttered face to face, and only tending to a 
challenge, but not the very propoſal. and adjuſtment. of a. 
combat. In that view, judgment was given diſmiſſing one ar- 
ticle of the charge, in the libel at inſtance of William Alves 
againſt William Irving of Gribtoun; Which bore, among 
other matters, that in the courſe of a ſcuffle with the proſe- 
cutor, his wife and ſervants, Irving, beſide other abuſe, deſired 

Vor- II. 5 25 N n 5 5 Alves 


Jan. 5. & 9. 
1719. 
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CHAP. XVII. 


April 5. 1714. 


or orrinces AGAINST 


Abbes to get a ford, and give bins ſatisfaction. i, In che > 
prior caſe of James Maccall, merchant in Leith, indicted 


at inſtance of Baſſet Eids, land- ſurveyor there, the Court 


had, however, ſuſtained a charge to this effect; that Maccall, 


Having thrown out a perſonal defiance to Eids to fight, and 1 


threatened to affront him wherever they ſhould again meet, 
he early next morning left a verbal meſſage for him with his 


ſervant, at his houſe in Leith, bearing that he ſhould wait for 


Eids upon the beach, and have ſatisfaction from him for what 
had paſſed the day before. The challenge had been much of 
the ſame ſort, in another caſe, and the only one, as far as I can 
find, where a proſecution on the ſtatute has been attended 


with ſucceſs; the caſe of David Cairns, (brother to the Laird 
of Torr), tried at Dumfries before Lord Bowhill, on the 1ſt : 


and '2d of May 1712. It appears from the proof, that tbe 
defiance was given verbally, and by the one party in the 

perſonal preſence of the other; but in direct and plain terms, 
and with mention of time and place, though accompanied 


with foul and opprobrious epithets. The Judge found the 


Hbel relevant to infer the ſtatutory pains 2; and- the pan- 
a 10161 ee eee Or e boy eee » tat - 


1 And as to that article of the libel, which concerns the parnel's giving a | 
challenge to the ſaid Alexander Alves to fight, the ſaid Lords finds the ſame 
* as libelled, not relevant to infer the pains of the att of toon anna * | 


+ 66 ling. ” 


, Macdouall for ü the 8 "HE tht. as to "i; point of the dne, 
anent giving of a challenge, the ſame is not relevant, ſeeing there was no written 
challenge given; and what was ſpoke by the 8 anent a z challenge, was was 
| when he was in drink, and no fighting enſued, * . 
Iterlocutor. And finds that point of the libel, as to as REESE giving a 2 | 


1 challenge, relevant to infer the pains contained i in the 3 Sth Ah, laſt Seſſion of 


« " ng. William 8 Parlament, and remits,” 55 | 


; THE -P:UBLIG: PEACE. 
5 nel ai convicted, had ſentence of eſcheat of moveables, 


and of baniſhment from Scotland, for the ſpace of ſeven 


years. It was objected; in the firſt of theſe caſes, that there 
was no mention of mortal weapons, nor any expreſs appeal 
to fight 4 duel or ſingle combat 5 but this plea was over - ruled. 
I nave found in the record but one libel more upon the act 
2 of William; that at inſtance of Alexander Brown, merchant 
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Y” 


in Ed inhurgh, againſt William Alexander, of the ſame place Mar. 14. K 16. 
and profeſſion. After ſome. account of a diſagreement, be- 37. 


tveen the parties, it relates that Alexander, being alone with 
Brown, in a room adjoining to a public coffee- room, ſudden- 


ly pulled out a piſtol, and held it towards him, and demand- 


cd ſatisfaction; and that another piſtol was found in his 


pocket, but neither of them loaded. The charge was there- 


fore laid, not only upon the; foreſaid act, for the ſtatu- 


tory penalties, but alſo at common law for damages, as for 
an aſſault and putting in fear. It was found relevant in ge- 


neral to infer the pains of law, damages and expences; but 


in the end the proſecutor paſſed from his concluſions on the 
ſtatute. The jury found, That the pannel did, at the time 
« and place libelled, aſſault Alexander Brown the complainer 
vith a piſtol, with a view, as he ſaid, to procure ſatisfaction: 
from him for an injury the pannel. ſuppoſed the complain 


er had done to him.“ Alexander had ſentence to pay Mar. 18. & 22, 


4 of 1900 merks, and L. 68: 6: II of expences. 


5 v. 


1 « bud the Laid James Maccall, pannel, his having, about the time li- | 


ele, challenged the ſaid Bae Fl My, I 
© bellled.®. : | 
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CHAP. XVII. 


of OFFENCES AGAINST 


v. I HALL conclude this iber with 4 Bw words as to : 


— — 
Bearing of Fire- the bearing of mortal weapons upon the perſon; a practice 


arms; Laws 


againſt it. 


2567, c. 18, 


2597, C. 252. 


_ Convictions of 
this Crime, 


which our Legiſlature have regarded as a preparation for vio- 


lence, and the ſign of an evil and quarrelſome diſpoſition. The 


earlieſt reſtraint of the freedom of the lieges i in this particu- 


lar, is by a ftatute of James VI. which was made on OCca- 


fion of certain outrages committed in Edinburgh ; and is ge- 
neral with reſpect to the perſons who are forbidden, but is 

only directed againſt the uſing or bearing of fire-arms, as 
thoſe with which miſchief may moſt ſuddenly be done, 
and which chiefly exclude the common means of defence, 


by ſuperior courage or activity. By this law, the puniſh- 
ment of uſing or bearing fire-arms, is the loſs of the fight 


hand; to which an after law, ſuperadds the eſcheat of move- 


ables. Probably, the great ſeverity of theſe pains, and the 


bent of the manners of the time, had proved an obſtacle to 
the execution of this meaſure of police. At leaſt this may 
be conjectured from the ſtyle of the next law on the ſubjet, 
the act 1600, c. 6. ; which complains, in the preamble, of - 
the difficulty of convicting offenders in the ordinary way of 
trial, by an aſſize, and upon the teſtimony of witneſſes ; and 
therefore beſtows a juriſdiction on the Privy Council in this 
matter, with a power of trial by oath of party; but only to 
the effect of inflicting a fine, or eſcheat of moveables, or ward- 
ing of the perſon. ' According to Mackenzie, it authoriſes 
the Juſtice Court alſo to proceed in the ſame form; but 
as ſuch a courſe of trial is in derogation of the common 
rule, ſo this opinion ſeems to * contrary to a Juſt con- 
ſtruction of the ſtatute. | 


Ir does not appear that any of theſe laws was ever put to ve- : 


ry tric or rigorous execution. In ſome inſtances, ſuch as that 
5 of 


THE PUBLIC PEACE 


of William „ the Court referred the panel to the 
deciſion of King and Council. Very often the pannel came 
in the King's will, and was diſmiſſed with a flight cenſure, 
And ſometimes, for aught that appears, the conviction was 
not followed with any ſentence at all; as in the caſe of Sir 
Henry Lindſay, in February 1603; and of William Max- 


285 


+ th 
WEAPONS. 


L 


Jane 28. N 


well of Cowhill, Auguſt 6. 1605. In ſhort, no inſtance is 


to be found of a perſon condemned to loſe his hand for uſing 
or bearing fire- arms, unleſs that offence were coupled to an 
act of ſlaughter, or other capital crime. Thus, Alexander 
Rowan had ſentence of death, on conviction of bearing fire- 
arms, and of theft; and Elliot, on conviction of the ſame 


offence, and of ſlaughter. It is true, that on 18th Auguſt 


1603, George Turnbull, for bearing and uſing fire-arms, was 


| adjudged to loſe his hand; but he was at the ſame time 


5 charged with three acts of ſlaughter; of one of which he 


5 though at that time lawful defence, that the perſon killed was 
at the horn. 


July 2. 1602. 


July 14. 1608 


= emitted a confeſſion, qualified only with this unfavourable, - 


Ir farther appears, that as early as Mackenzie's own time, | 


| (who indeed remarks, that the bearing of arms was more 


commonly libelled as an aggravation, than a crime), theſe 
ſtatutes were tending to go into diſuſe. In the trial of John 
Nicolſon for murder, it was ſtated in defence, that he was 


|  fowler to a landed man, and as ſuch carried a gun; and that 
being abuſed by the deceaſed at a mill, where he had called 


for food to his dogs upon his way, his piece diſcharged in 
the ſtruggle, and thus the man was killed. The proſecutor 
| _ anſwered, that the bearing of fire-arms, either for fowling 
or otherwiſe, was itſelf a crime, and could be of no ſervice 


June 24. 1673 


to his cauſe, But the Court ſuſtained both the charge and 


i the defence. _ 


| Wirn 


— 
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CHAP. XVII. 


— 
Keeping of Ae 
arms. 


OF. OFFENCES: AGAINST THE | 


r regard. to the keeping of arms in a perſan? 8 8 
tion, for the defence thereof. this was never doubted. at any 
period to be lawful; though by the ſtatutes, 1. George I. 


c. 54.3; 19. George II. c. 39.; and 26. George II. c. 29. it 8 


was, for a time forbidden, or laid under reſtrictions, with 
reſpect to certain parts of the country, which' were cen 
| of. Gan to. the pally x dom the rag N 
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rn the SRC, of 8 We 1 ſhall * 
A to one claſs all thoſe offences, though in other reſpects 
af „„ deſcriptions, which are againſt the public 
©. Police and Oecanomy. Meaning f by this, (ſays that judicious 
of the kingdom: whereby the individuals of the State, 
like members of a well governed family, are bound to 
s conform their general behaviour to the rules of propriety, 
good neighbourhood, and good manners, and to be de- 
£0 cent, induſtrious,” and nnn in their e ſitu- 
_ © ations.“ . 


ONE of the moſt perten benches of this. nd oeco- 


nomy, is that which has relation to the intercourſe of the 
ſexes: For upon the due regulation of this connection 
depend many of thoſe habits, diſpoſitions, and affections, 
Which are alike eſſential to the happineſs of the indivi- 
dual, and to the REAR and r of the State. Let us 
therefore 
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bs of the duty of a decent and * 3 citizen in chat 3 
reſpect. „ 5 
| Inceſt; why Ax firſt of Inceſt, or the crime of carnal knowledge be- 
| puniſhable. | | ED 2 ? 
: tween perſons who are near of kin. Which fort of inter- 
courſe, as in a greater or leſs extent it has been forbidden 
i by the general cuſtom of all communities, and even of times 
'F very little advanced in civilization; ſo muſt it no leſs be 
aſcribed to the native feelings of the human conſtitution, 
: than to thoſe obvious views of policy and diſcipline, which 5 
4 recommend the enforcing * ſuch a reſtraint. | 
Prohibition in Wrrn regard, however, to che preciſe extent of the in- 


9 junction; if we except thoſe very near relations whom na- 
tte itſelf has filled with mutual ſentiments of a more pure 
and ſevere affection, and has made repugnant to the very no-— 
tion of each other as objects of deſire; it will in ſome meaſure 
be affected, in different countries, by their ſituation of ſo- 
ciety, and the other circumſtances of their ſtate of man- 
ners and inſtitutions. With us in Scotland, and in the times 
of Popery, this matter, like ſome others of the ſame claſs, 
.ſeems chiefly to have been viewed in the light of a fin, or 
offence againſt religion; which fell, therefore, to be chaſti- 
ſed with the weapons of ſpiritual cenſure. And hence, part- 
ly owing to the ſuperſtition of the age, and partly to other 
motives, leſs honourable than profitable to the church, the re- 
ſtraint was carried to a far greater length, than any reaſon 
{of either * or Ry ee In ſo much, that all 
| marriage 
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FrukLIc POLICE on OECONOMT. 


marriage in the fourth degree, (by the canonical computa- 
5 n e of nenen or hens oi 1, was Far pang 


_ Uron the Reformation. this, as in praftice'3 it inſt _ 
= provch very troubleſome abuſe, was among the firſt to be cor- 
refed. By the ftatute 1567, c. 15. the halie band of mar- 


« riage'” was declared * to be as lawful and as frie as the 


© laweof God hes permitted the ſamin to be done; and by 
another ſtatute of the ſame year, c. 14. entitled, Anent 
them that committis inceſt, this offence is limited to thoſe 


that abuſes their bodie with fik perſones in degrie, as God 


« in his word hes expreſslie forbidden, as is contained in 
the 18th chapter of Leviticus.” But withall, as the man- 


ners of thoſe times were not a little turned towards ſe- 


verity, with reſpect to all ſinful or irregular indulgence'1 in 
pleaſure, and more eſpecially in what related to the inter- 
courſes of the ſexes; ſo, while the deſcription of the offence 
vas retrenched to a more reaſonable meaſure than formerly, 
the puniſhment was carried to the greateſt height, and was 
7 declared by the ſume law to be the eee of k 


In treating of this crime, our chief i inquiry will. be con- 
cerning the degrees of relation, which are the object of the 
ſtatutory pains; a matter, though of ſome importance, which 
is not perhaps, ſo clear in every article, as might be wiſhed. 
In the entrance, I would venture to ſuggeſt, that the juſt con- 


ſtruction of theſe two Oey intended as: wan aa have 
Vor.“ II. nette! Oo been, 


. Denuntient etiam |proffeyrent parochianis ſuis, quod matrimonium prohibi.. 
tum eft infra quartum gradum conſanguinitatis vel affinitatis; ultra quartum 
* gradum legitime contrahitur.“ Canons of Scots Provincial Councils, A. D. 
1242, and 1269, Art. 65. e | | 
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OF OFFENCES- AGAINST THE 


CHAP, XVIII. than, and probably were, to eſtabliſh one rule for the two 


— 


Statutes; how 


do be conſtrued. 


matters of inceſt and unlawful marriage, in themſelves ſo 
nearly connected, may not however in all points be the 
ſame; becauſe of the different nature of the objects of 
their enactment. The proviſions of the one, as regulating | 


a pure civil intereſt, may, perhaps, with reſpect to cer- 


tain omitted articles and degrees of relation, admit of a 


broad and liberal interpretation, according to the analogy 


of what. is expreſſed in the text; eſpecially if ſuch a con- 
ſtruction is ſanctified by the opinion, and the cuſtom of 
obſervance of the inhabitants of the land. Or, at leaſt, theſe 
may be called in to ſettle the meaning .of any doubtful paſ- 


fage, and they may ſettle it for the reſtraining ſenſe ; being, 


(which is certainly true), the favourable ſenſe to order and : 
morality, and attended too, (as in theſe circumſtances it 
would be), with little reaſon for complaint of hardſhip. 


Bur, | that the ſame liberty ſhall be equally. warrant- | 


able in the conſtruction of a penal ſtatute like the other, by 
which a certain act is for the firſt time raiſed to the rank 
of a capital offence ; this is a far more doubtful poſition. 


Many have rather thought, that the one conſideration in the 


deciſion of thoſe high intereſts of life and death. ſhall be, 

what hath the ſlatute ſaid; and that neither cuſtom, nor 
analogy, nor inference of the purpoſe of the Legiſlature, has 
here any juſt claim to be regarded. How rigorous ſoever the 
enactment; as far as it is clear and poſitive, it muſt be 

obeyed. But in any point that is ambiguous or equivocal, 
a ſtrict and literal -conſtruction to the fide of mercy, may 
ſeem to be the only proper one to be applied to it. And as 
to any blunder or defect of the ſtatute, whereby the offend- 


er's 


PUBLIC POLICE OR N OECONOMY. 


er's life may be ſaved; this (as it may here be eſteemed) 
not unfortunate omiſſion, muſt not even out of deference to 


erroneous precedents of judgment, and far leſs to popular in- 


elination or belief, or from any regard to the regularity and 
beauty of the law, be corrected or ſupplied. At fartheſt; 
if any exception is to be admitted to this rule, it can only 
be of thoſe caſes in which the connection is forbidden by the 
law of nature, and the univerſal cuſtom of all nations; and 

which for this reaſon only were not ſet down in words by 
the Legiſlature, that they were taken for granted, or were 


held to be included in the broader ſenſe of the general terms 


made uſe of in the ſtatute, or were too unnatural to be ima- 
gined: | | 


+ Turns is another circumſtance, which may be thought 
the more to recommend this rule of judgment in the pre- 
ſent inſtance. The Legiſlature, at one time, had them- 
ſelves remarked the imperfections of the ſtatute concerning 
inceſt, and thought it neceſſary to ſupply them by farther 


and more particular, proviſions. The ſtatute 1649, c. 16. 


x proceeds upon the narrative of the act of James having omit- 
ted © many other degrees of inceſt, both in affinity and con- 
" languinity, no leſs heinous. and puniſhable than thoſe ex- 
= in the letter of that text, becauſe they be either 

* Nearer or fully as near,” And it therefore extends the 


„ e 


Il t may alſo be obſerved, that the expreſſions of the two ſtatutes are not the 
fame, The ſtatute concerning marriage © declares, That ſecunds in degrees of 
© conſanguinity and affinity, and all degrees outwith the ſamin, contained in the 
word of the eternal God, and that are not repugnant to the ſaid word, might, 
and may lawfully marry.” The other relates only to thoſe “ who abuſes 


their body with fic perſons in degree, as God in his word, Bas expreſily for- 


vidden. Perhaps the expreſſions of the one, may be thought to admit a lati- 
wude of 3 * is excluded ” thoſe of the other. 
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CHAP. m. eto of inceft and apglios; the pains of W to 1 
gag aſes of that deſcription, as contained in a table which is 


ſubjoined to the act. This ſtature fell under the general 
act reciſſory of the Uſurper's laws; whereby we are now 
2 again referred to the Levitical law, as our ſole warrant and 
= © | direction; and thus there ariſes even a ſtronger argument 
| for a ſtrict adherence to the words of that text, how defec- 
tive ſoever they may be found, than if no ſuch ſupplemen- 


= ab tary e arg had ever * e e to be ne 
= Prohibitions | Let us Ae inqui re how far the mates of the 
4 N Caaſaa. 18th chapter of Leviticus extend. And firſt of W. 
| | or relations by 52804. ER | 
„ 5 3 a . In the direct line of relation, the parent is forbidden 
1 oe: hi to know the child, (v. 7.), or the grandfather to know the 
1 granddaughter, (v. 10.); and there is no farther expreſs 
1 prohibition. But it has been doubted, whether the other 
bi modes and more remote degrees of the direct relation, all 
oo of which have equally the ſanction of nature and of uni- 
F| verſal cuſtom on their fide, may not be held to be included 
uy under the terms of Son and Daughter, Father and Mother, 
iq which are perhaps 4+ 26min in ws text, in their Broad and 
1 looſer acceptat ion. | | 

i  Collaterals: 2. Anon the collateral relations, there is an expreſs pro- 
b - l _ | hibition to fiſter and brother, whether uterine or conſangui- 
4 nean, (v. IT. 9.). The ſtatute was accordingly applied to 
i ſuch a caſe, within a few* years after its date: for on the 
| ö 2d February 1570, James and Agnes Bonnar, brother and 
4 | ſiſter, were convicted of inceſt and adultery, and had doom 


| Dec. 8. 1641. to be burnt. Andrew Bannock alſo had ſentence of death 
| Jan. 28. 1642. E | | JC. 
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| for inceſt; with his ſiſter Margaret. And for this crime it 
Vas, that Jean Weir, the ſiſter of the noted Major Weir, 
Was een aud ſuffered death, in April 55 ek 


kW 
® 


A NEPHEW, likewiſe, i is forbidden to know his aunt, (v. 12. 


13.) whether by father or mother's ſide. And as to uncle 
and niece, though nothing be expreſsly ſaid; yet our prac- 
tice, holding the guilt of the two offences, as the degree of the 


relation, to be the ſame, and the prohibition of either to im- 


ply the other, has in more than one inſtance applied the ſtatu- 
tory pains to this caſe too; and this equally whether the rela- 
tion were in full or in half blood. On the 8th F ebruary 16 33» 
John Baxter and Helen Sheviz, his niece by his ſifter uterine 
(as I underſtand the record i), had ſentence of death for 


inceſt. As had James Strang, and Janet Strang, his niece 
by his brother german, on the 24th April 1649. This was 


before the paſſing of the act of that year, which would have 
reached ſuch a caſe ; and the like judgment was repeated in 
later times, after that ordinance had been reſcinded. As in 
the caſe of George Johnſton, and Janet Johnſton, his bro- 
ther's daughter, where the interlocutor of relevancy is ex- 
preſs on the point 2. And again, in the caſe of Elizabeth 
| Hunter, who was indicted for inceſt with John Brown, her 
| mother” 8 brother; 3 and alſo for the murder of the inceſtuous 


5 | * 


8 | The Record calls her « his eee by the mother” s fide.” 


NE” 1 6 The Lords find the IO being uncle 2 niece, their catnit Wenn. 


* tion together in the corn-baulk, or his being nudus cum nuda in the bed 
« for ſome time with her, relevant to infer the crime of inceſt, and the pains L- 


a helled; and find the other qualifications and adulterys as libelled, relevant 
4 to infer an arbitrarie puniſhment ; and repelled the baill outer defences Pro- 


5 " Buy for the 2 5 Tae verdict was, not . 


Uncle and Niece, 


Aunt and Ne- 
phew. 


June 11. & 18. 
785. 
Feb. 2 4 & 26. 


and 
Mar. 4. 1706. 
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CHAT. AY. hee, but had a relevancy found againſt her upon either 


ng I; charge, and ſeems to have ſuffered death for the inceſt ouly ; 
be not having been fully convicted of the murder 1. With re- 
br ſpect to any of the more diſtant collateral relations, the Le- 
1 vitical law is altogether ſilent; 3: neither have 1 found 28 
1 thing relative to ſuch caſes in our records. 

N 3 2 As to relations in es, Father and daughter-in- 

] Affinity. —— are expreſsly forbidden, (v. 15.) ; as alſo, ſon and ſtep- 

þ | 


mother, (v. 8.) ; and father and ſtepdaughter, (v. 17.); and 

by the ſame paſſage, the like ſeems to be true with reſpec to 

the granddaughter of one's wife, begotten either of her ſon 

or daughter. Sentence of death accordingly paſſed on James 

Dec. 20. 1649. Wilſon, coal-grieve at Bonhard, for inceſt with his wife's 
daughter, committed, (as the record has it), © a threattie-fiyve 

« year ſince or thereby. He had, on the ſame libel been 


convicted of adultery ; but with another Woman, . and not of 
a capital nature. 


. 


SY 3 
> ral . 
* . 4 
* — 
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* 22 * 


Collateral Rel. WHEN we come to ſpeak of FR 8 relations i in OY 
tions in Affinity. finity, we find more than one caſe, with reſpect to which 
there is much room for difference of opinion. A brother is 
indeed expreſsly forbidden to know the wife of his brother, 
(v. 16.); and to that effect we had an example of conviction 
in the caſe of Catharine Nairne and Patrick Ogilvy, in Au- 
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2 © Having conſidered the indictment at her Majeſty's Advocate's inſtance, 
« againſt Eliſabeth Hunter, pannel, for the crimes. of inceſt and murder, they 
« find the ſame relevant to inter the pains libelled.“ | | 
The jury Find the inceſt proven by the pannel's own judicial confeſſion, 
« and witneſſes depolitions ; and that the pannel did conceal her being with 
 & child, and did not call for help at the birth; but ou not find the * | 
« proven, or that ſhe was come to her full time.” | 
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guſt 1765. But whether under the term wie, which is employ- 
ed in the text, we are to underſtand a brother's widow alſo 
to be included; or ſhall conceive the crime to be committed 
by knowledge of the woman in the brother's lifetime only; 
this is a queſtion which for ſeveral reaſons, and eſpecially 
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— !ü1 


by reaſon of a paſſage in the book of Deuteronomy, (ch. xxv. 


v. 5. et ſeq.) which ſeems rather to enjoin the marriage of her 
as a duty, is attended with ſome difficulty. At one period, this 


Point unliſted on the one or the other fide, the whole Doctors 


and theologians of Europe, as relative to the lawfulneſs of the 
marriage between Henry VIII. and Catharine of Arragon, 
the widow of his elder brother Arthur. With us, however, 
judgment had once, at leaſt, been given upon the rigorous 


ide; for on the 19th November 1624, and upon a libel which 


bore no charge but that of inceſt, Jeffray Irvine had ſen- 
tence to loſe his head; having, it appears, begotten four 
children on his brother's widow. . 


Ten the like ground of ſcruple with reſpect to the 


ſiſter of one's wife, whom, in v. 18. one is indeed forbidden 


to know, but then only in ſuch terms, © (in her lifetime),”” 


and for ſuch a reaſon, © (to vex her 1), as occaſion ſome 


difficulty of applying the rule to the other caſe, of inter- 


Siſter by Afſini- 
ty. 


courſe with the ſiſter of a wife, after the wife's deceaſe. 


Doubts have accordingly been entertained, as well by 
divines as by lawyers, concerning the ſucceſſive marriage 


of two ſiſters, whether it be not even a lawful, and to all 


effects ſufficient marriage. Our practice ads however, 
one inſtance, of the pains of inceſt applied to this ſitu- 
ation alſo. I allude to the caſe of Barbara Tannahill ; 
| who 


1 4 Neither 1 thou . a „ to her Gifter, to vex her, to uncover her 
« nakedneſs, beſide the other, in her lifetime.“ | 


Jan, 8. & 22. 
and 
Mar, 12, 1705. 
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Convicdions of 
Inceſt with Siſ- 


July 1 7. 1649. 


Aunt and Ne- 
phew by Afini- 
ty. 


ter by Affinity. 


OF OFFENCES AGAINST THE 


CHAE: — who had ſentence of. death bar inden it with the 
ſiſter of his deceaſed wife ; but on which conviction Lord 


Royſton has this remark in his notes: © Sed dubito an jure,” 
for, ſince King James's act has an expreſs reference to the 
* Judaical law, Levit. xviii. it ought not to be extended 
& to other caſes not therein expreſsly mentioned. 


As to examples of conviction in the other, and more cer- 
tain mode of the crime, which involves adultery as well as 
inceſt ; they have been more numerous, though they are all of 
diſtant date. On the 17th July 1613, James Stewart, for 
inceſt with Catharine Clogie, his wife's ſiſter, who bore him 
a child, as appears in the lifetime of his wife, (though the li- 


bel is laid for inceſt only), was condemned to be hanged, and 
his body to be burned at the croſs of Edinburgh. Sentence 
of death alſo paſſed on Henry Dick in Bandrum, indict. 

ed on the ſtatute 1567, c. 14. for the procreation of a child 


in inceſt and adultery, with Mary Douglas, the ſiſter of his 
wife. This was on the 19th Auguſt 1629; but the Privy 


Council, on the 6th April 1630, commuted the ſentence 


for baniſhment. I find a third inſtance of capital con- 
viction; the caſe of Donald Brymer, who in the lifetime 


of his wife Margaret, had a child by Janet Hutchieſon her 
ſiſter. The hibel was: ea for he's crime e of inceſt . 


Nxxr of the more Went en t in nnty. 


And here the queſtion ſhall firſt be ſtated, as between the wife 
and the blood relations of the huſband. It is certainly inceſt, 
(by v. 14.) if a woman know her huſband's nephew by his 
brother; and the charge was accordingly ſuſtained in ſuch 
a caſe, that of Elizabeth Smith and Thomas Hardy, of the 


2th | 
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nrisath November 1705 1. Nay, in the caſe of John Weir of 
Clenachdike, the rule was extended to the marrying of the 
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April 25. ys 


relict of a gudſire's brother, or grand-aunt, by affinity; for 


which tranſgreſſion this pannel had ſentence to be beheaded. 


With reſpect to a nephew by the huſband's iter, though 


certainly in itſelf ſuch a caſe ſtands in the fame degree of 
guilt as the other, the text of Leviticus has ſaid nothing; 
nor have our Courts as yet had ay een of conſi- 

er the e 5 tt n 


7b pe the aneltion on the other part, with reſpect to 
the huſband. and the blood- relations of the wife, ſuch as her 
niece or her aunt, our text almoſt entirely fail us; for upon 
none of theſe caſes has it either expreſsly ordered any thing, or 


cven furniſhed any clear indication of its purpoſe. Neverthe- 


leſs, in two inſtances the ſanction of the ſtatute has been ap- 
plied to this ſort of tranſgreſſion alſo. One is the eaſe of Alex-/ 
ander Blair, who was beheaded for inceſt committed after the 
death of his wife, with Catharine Winram, the daughter of 
his wife's brother in half blood. The other is the caſe of 
Alexander Gourlay of Southhead, who being indicted for 
inceſt with Euphemia Corſtorphine, fiſter of his wife's mo- 
ther, had his defences repelled, “ in reſpect of the libel, and 
d act of Parliament whereupon the ſame is founded 2. But 
to theſe we have to oppoſe the judgment in the later and 
| ſtronger caſe of Aliſon Beatſon; whereby the indictment 
_ againſt her, which was laid upon the ſtatute, for inceſt with 
John Nicol, the huſband of her mother's ſiſter, and alſo for 
murder of the inceſtuous iſſue, was, in the firſt article, 
Vor. II. F dound 


5 The die in this caſe was afterwards deſerted. | 


This pannel had, however, a verdict in his favour, | 


Uncle and Niece 
by cp 


Sept. 9. 1630. 


July 5. 1626. 
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found relevant only to infer an nibitrary * 1. She 


M was convicted both of the inceſt and the ent of 


her pregnancy, and * wth EY of rinnt 


and W 


Taz fame ende. of our older practice to ſeverity 


againſt offenders of this ſort, (but which is rather to be im- 


puted to the general caſt of the manners and opinions of 
thoſe times, than to any peculiar diſpoſition of the Judges), | 


may be obſerved in the following judgments ; which pro- 
bably would not be repeated now, if the like caſes were 


again to happen. On the 2d Auguft 1628, George Sinclair 2, 


a ſchoolmaſter, convicted of carnal intercourſe with two ſiſ- 
ters, of the name of Henderſon, his: pupils, (along with cer- 
tain other, but none of them capital offences), had ſentence 
to be drowned, On the 2d June 1643, Janet Imbrie was 
convicted of lying © and keeping company' (as the record 
has it), with John and. Andrew Thomſon, two brothers; and 
was condemned to be beheaded. The caſe of Jean Knox, of 
the 28th of May 1649, was of the ſame claſs, but ſtill more 
| ſhameful and ſcandalous - for this woman, being with child by 
William Murray, had married and cohabited with his brother. 


She 
1; 5 The Lords and the inceſt as libelled, relevant to iofer an arbitrary puniſh- 
ment; and that article, that ſhe put violent hands on her child, relevant to in- 


fer the pain of death; but find the laſt part of the libel, anent her concealing 


«4. her being with child, and not _ for 17 Ws —_— Tings to infer an 
4 n e Ort : 


e Ee maift ſhameſully gave the uſe of his body to twa young damoſells, 
* baith being fiſters, the ane namit Margarate Henderſon, and the other Cath- 
„% rane Henderſon, baith his * — young * and ä committed 
notour and manifeſt inceſt. EE. 5 


PUBLIC. POLICE OR OECONOMY. 


| Sue alſo had ſentence of death. It is to be obſerved of all 


theſe convictions, that they were prior to the paſſing of the act 
1649, which declared, that an affinity ſhould equally be con- 


tracted * by unlawful company of man and woman as by 
„ marriage.“ A fourth inſtance, which followed after the 
repeal of that act, was the caſe of Callum Oig Macgregor, 
who was charged, among other crimes, with that of inceſt; 
having begotten a child on Elizabeth Macgregor, after ſe- 
veral children had been born to him, and all of them out of 
wedlock, by Chriſtian Macgregor, her ſiſter. The libel 
concluded for capital puniſhment, and was found relevant in 
all its articles. The man was convicted (inter alia) of the 
* filthie and aner crime of Wy 2 and had TA 
| of death accordingly. 
Now, though it could not tbe aiſputed, 1 any of theſe 
To connl@iulis, that they were very groſs and ſhameful immo- 


ralities, and ſuch as deſerved the cogniſance of a criminal 


court; yet it may well be doubted, whether, in any of them, 


the offence amounted to the crime of inceſt, or was ſub- 
ject to the ſtatutory pains. The proper notion of that crime, 
and which is announced in the text of the law of Moſes, (v. 6.) 
is the carnal knowledge of thoſe who are near of kin; and 


in none of theſe caſes, at the time of the facts libelled, was 
there any relation between the pannel and either of the 
objects of the illicit intereourſe. Even in the caſe of Knox, 
which is by far the ſtrongeſt of them, the crime could not 
be made out without taking that into account, which was 
committed while as yet the woman had no alliance to either 

of the brothers; ſo that theſe judgments ſeem to have pro- 
ceeded on the notion, adopted indeed and made law by the 
Y act 1649, but which in itſelf ſeems to be a looſe and ground- 
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. ad any leſs notion, of ſome ſort of affinity contracted through the 


= 


Feb. 1. 1692. 


June 18. 1705. 


vaga venus, or unlawful company, (as it is termed in that law), 
This opinion may now be given with 


of man and woman. 
the leſs diffidence, that in the later caſe of Margaret Pa- 
terſon, who was indicted on the ſtatute for inceſt, as having 
been found naked, in bed, with David and James Kennedy, 


brothers, the proſecutor thought it proper to depart from : 


the capital concluſion of his libel. This woman was con- 
victed, and was ordered to ſtand in the jugs for two "bars, | 
and to be ſcourged and tranſported, : 
ONE queſtion more which relates to this crime, is con- 
cerning the baſtard relations, (if fuch they may be called); 


whether theſe, equally with the relations through lawful 


wedlock, are objects of the ſtatutory pains. It cannot indeed 
be doubted, that in the firſt and moſt certain degree of that 
connection, as between the mother and the ſon, the offence 


in itſelf is of equal enormity, and cannot eſcape - without 


ſome ſevere chaſtiſement. Yet till, ſince the law ſo-utterly 
diſregards this ſort of filiation, as to deny the child any of the 

privileges or advantages of blood; ſo there ſeems to be ſome 
difficulty of ſubjecting it to a ſanction like that in queſtion, 


which has only been created by poſitive ſtatute, beyond what 
the law of nature may ſeem to require. 


This matter came 
to be agitated in the trial of George and Janet Johnſton; | 
who being indicted for inceſt, as uncle and niece, maintain- 


ed this defence, that the woman was not the lawful, but 


the baſtard daughter of the man's brother. The proſecutor 
anſwers, that legitimacy is to be preſumed, ſhe being own- 
ed as his daughter; and %o, ſhe were his baſtard, yet that 
cognation alſo is ſufficient to infer the crime. The terms 3 


the interlocutor are * and n upon which one 


cannot : 
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cannot with certainty ſay *, whether any judgment was 
meant to be given on this point of the debate. 5 
To conclude : It is eſſential to the guilt of this, as of all 
other crimes, that the parties, at the-time of their offending, 
have been in the knowledge of that circumſtance, wherein 
lies the criminality of their act; ſo that either of them, 
who was then ignorant of the relation, (if ſuch a thing ſhould 
| happen), ſhall be free of all puniſhment. But that the 
ignorance of either, or even of both, ſhall ſuſtain the legiti- 
macy of the inceſtuous iſſue, (as ſome authorities have 
alleged), is an opinion more difficult to be allowed. | 
| In regard to the proof of the offence. If the party do not 
confeſs, it can ſcarcely be any other than by circumftances; but 


which ought, however, to be concluſive of the actual conſum- 


mation of. the guilt. For, in this I muſt differ from Mac- 
kenzie, that I ſee no good reaſon, why our practice ſhould 
in this inſtance deviate from its uſual lenity, of holding the 
mere conatus to be a lower offence than the. completed act; 
as well as that an actual abuſe of the body ne to be re- 
e by the e ans of the e L ESO Fei: | 


1.6 „The Lok 8 the 8 s being uncle and niece, theis e copulation 


4 together in the corn - baulk, or his being nudus cum nuda in the bed for ſome 


time with her, relevant to infer the crime of inceſt, and the pains libelled; 
and found the other qualifications, . and adultery as libelled, relevant to infer an 
arbitrary puniſhment ; and repalion: the haill other defences n for the 


e 
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'OF ADULTERY. ia f 


Y 


POT EY is a 
Point of ny 
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"<P not N W ane * next ni "= 

this claſs, -Adnltery,—which though it keep its place 
in our ſtatute-bock, as a (heinous, and in ſome cafes a capital 
crime, has not for many years been the n of a criminal = 


Pros 
WY 


mls in placing this high breach of moral and focial duty in 


the liſt of crimes, inſtead of claſſing it, (which ſeems to be the 
_ caſe in England), in the rank of a mere civil treſpaſs, and ap- 
plying the feeble cenſure only of an award of damages; a fort 
of amends which truly has no ſort of proportion or relation 
to an injury of this kind, which breaks in ſo deeply on the 
happineſs of the individual, and the welfare of a family, as 


Vell as on the intereſts of decency and public order. For even 


with thoſe who are not corrupted by the example of infidelity, 
it ſtill tends to weaken, in ſome meaſure, that delicate and je- 
lous ſenſe of honour, which is the ſureſt protection of female 
| virtue, What though the forfeit of the law is not exacted 
in every inſtance: it in nowiſe follows that it is therefore 
= N * 


ur 1 thinks it is « hardly to e ee has ma 14 5 ; 
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an uſeleſs law, or without a ſalutary influence on the man- 


. _ of the people. The tranſgreſſion ſtill retains its de- 


gree and character, as ſettled by authority of the nation 


in the penal code; and to have been guilty of any thing 
of which this is the deſcription, will always, with the ſober 
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and reputable part of the community, be attended with ſo 


much the more ſhame and diſgrace on that very account. 


And to this proviſion of our law it was, perhaps, in a 


great meaſure owing, (a thing not a little honourable to this 
country, and which it were to be wiſhed that we had ſtill to 
boaft of ), that down to a very late period, the notion of this 
high wrong, as commenſurable with damages or pecuniary 
reparation, had never been heard of in any Civil Court. 


 Trwoven directed to a ſalutary purpoſe, our ancient or- 

dinances on this head, can, however, ſcarcely be vindicated 
from the charge of exceſſive ſeverity; and may indeed be ſu- 
ſpected not ſo much to have originated in any rational conſi- 
deration of the injury, or a temperate regard to the public 


good, as in that moroſe and auſtere temper, with which the 


people of Scotland were infected at the Reformation, and 
which occaſioned an extreme antipathy to all irregular or 


. licentious intercourſe of the ſexes. Beſides, they had in this 


matter the example of the law of Moſes before them, which 


puniſhed the adulterer with death; and in the fervency of 


their zeal for the holy Scriptures, then firſt laid open to 
them in the vulgar tongue, they were raſhly diſpoſed to in- 
fer, that the rules of the Moſaic diſpenſation were meant 
- — the indiſcriminate ae a all ger and. countries. 
; Fr Oui oldeſt inns: on this ie ſubject, is the act 1551. 
= c. 20. which paſſed before the downfal of Popery, and on- 
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Adultery. 
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tery ; what it 1s. 
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ly directed with refhodt to a common and incorrigible ndul- 
terer, that he ſhould be put to the horn, and ſuffer the or- 


dinary conſequences of that ſort of rebellion, But the next 


in date, the ſtatute 1563, c. 74. which paſſed in the very 
heat of the Reformation, makes a wide ſtep, and at once ap- 
| plies the curb of the higheſt pains of law, to this (as it terms 
it) © abominabil and filthie vice and crime of adulterie, 
% which' has bene perniciouſly and wickedly uſed within 


* this realm in times bygane.”” It enjoins the execution 


of all former laws, made upon the matter of ſimple or un- 
aggravated adultery ; and with reſpect to “ all notour or 


% manifeſt committers of adulterie in onie time to cum,” it 
orders, that they © fall be puniſhed with all rigour unto the 
& death, as weil the woman as WE man, Avant and commit- 


Wn ter of the ſamin.”” 


| rank 1s thus diſtinguiſhed in our practice, into that 


which is fimple, and that which is manifeſt, or incorrigible, 
and notour; of which laſt, this character is given in the act 


1551, and is repeated, though in more general terms, in the 


act 1563, that the parties perſiſt in their intercourſe, © and 
„ will not deſiſt and ceaſe therefra, for feare of ony ſpiritual 
„ juriſdiction or cenſures of halie kirk, to the great perrel 
of their awin ſaules;“ but ſuſtain © the proceſſe of halie 
„ kirk, fa far as the ſamin may extend to.” But, by a later 
ſtatute, 158 1, c. 105, which, under colour of explaining this ks 
part of the older laws, in truth made a large addition to them, 
but was ratified and ordered to be put to execution by the act 
1701, c. II. the appellation of notour was applied alike to the 
three ſeveral caſes, of adultery attended with procreation of 


a child, or with open and notorious company and bedding 


5 


of the parties, or with contempt of the church's admonition, 
188 on the — and ſcandal of the ſin, and with ex- 
| | communication 5 
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communication for chat contempt. In either af is two ADULTERY. 
25 hs nd 
former and ſtronger caſes, (as was found in the trial of Janet June 12. 1676. 


SPUN; een a ae ee WW Seren 


0 F Machenalt” s opinion in ate matter were to be followed, Statutes are the 


| ſol | 
even theſe are not the only degrees of adultery, to which the — 8 


higheſt pains of law may warrantably be applied. For, ſays 
he, © this act does not exclude capital puniſhment in other 
« caſes of adultery, but only ordains that theſe three degrees Tit. Adultery, 
« ſpall be puniſhed with death,” But I think it may with mou - 
certainty be concluded, that in every inſtance where by a 
correctory law, a crime not formerly capital is made ſo as 
to certain more heinous degrees; and where theſe degrees are 
not left to opinion or conſtruction, but are defined by a later 
law in plain and expreſs terms; there is no room for the ex- 
tending of this new ſanction to any other caſe, how fla- 
grant ſoever in itſelf, on any argument of proportion or ana- 
| logy. It might well be doubted, whether ſuch a licence would 
be warrantable, if it had even the countenance of thoſe pre- 
cedents, to which Mackenzie in ſupport of his own ſentiment 
has appealed. But in truth thoſe caſes are no precedents at all 
on the matter. The three adulteries in Sir John Stuart's caſe 
were all of them notour, by procreation of children,, And 
: Margaret Hamilton was not executed, as Mackenzie has 
ſuppoſed, under the certification purely of her firſt ſentence, 
but upon a ſecond conviction of another act of adultery, 
committed after her return to Scotland, and of which a 
child was born. 


Tus 7 "RO ae in the ſucceeding paſſage to the have, Simple Adulte- 
ſeems to have advanced n queſtionable piece of doc- V 5 not capital. 
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CHAP. XIX. 
F 


| Sept. 14. 1699. 


'OF OFFENCES AGAINST THE 


trine, when he argues, that even ſimple adultery may, © for 


„the good of the commonwealth,” be puniſhed by the Ma- 
giſtrate, at his diſcretion, with the higheſt pains. I cannot 


find that there is even /cintilla juris for ſuch an opinion. In- 


deed, the contrary is implied in the whole ſtrain and tenor 


of the act 1563 itſelf, which on any other ſuppoſition was 
an uſeleſs and even a hurtful law; and would have tended 
to the encouragement rather than to“ the eſchewing' of 
the vice of adultery, which, as the preamble tells us, was the 
motive of the Legiſlature.. To ſay more on this head, may 
be thought unneceſſary after the judgment in the cad of - 


Nicolſon and Maxwell, (January 25. 1694), which in point- 
ed terms i diſtinguiſhes the lawful pains of the two degrees. 


In the later caſe of Murdoch and Douglas, the Lord Ad vo- 


cate, who had founded his libel for ſimple adultery on the 
Canon law, and at firſt inſiſted for a capital puniſhment, 
found it neceſſary in the end to depart from that concluſion. 

Tux truth is, that if there be any room for controverſy 
touching the pains of ſimple adultery, it will rather be, whe- 
ther the Court have not in ſome inſtances gone too far, when 
they have pronounced ſentence of baniſhment or of ſcour- 


ging; ſeeing that none of the later ſtatutes are ſpecial in that 


reſpect, and that by the act 1551, the earlieſt of them all, 


even a manifeſt adulterer is only 1 to buffer the penalties of 


denunciation at the horn. 
BESIDE the perſonal conſequences which 9 the. con- 


viction of R our 1 have thought 8 0 
the 9 


x © Find the indictment as to the fimple adultery relevant to infer an arbi- 
« trary puniſhment, and that there were bairns one or, more procreate betwixt 
the pannels, or that they were notour and manifeſt adulterers, likewiſe relevant 5 


« to infer the pains of dent libeUed.” = 


PUBLIC POLICE OR RY 
1 againſt that offenee, by inflicting certain civil dif. 


abilities, which may tend to leſſen the temptation, or kite. 


material to the intereſt of other perſons, the near connec- 
tions of the parties. For the latter reaſon; a woman divor- 


ced for adultery, who marries her paramour, or openly co- 


| habits with him, is by ſtatute 1592, c. 119. diſabled to do 
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any deed reſpecting her real eſtate, to the prejudice of her 


| heirs. With a view to the former object, the ſtatute 1600, 
c. 20, declares the marriage of the adulterous parties to be 


null and unlawful, and their iſſue incapable of ſucceſſion. 


To {peak of thoſe things which are common to both modes 
of the offence. 1. Adultery, in our practice, is equally com- 


Is adultery, 
though the Wo. 
man be lingle, 


mitted, whether it be that a married man has knowledge of if the man 1s 


an unmarried woman, or that a married woman is known 


5 by an unmarried man. It is true, the civilians and fo- 


reign doctors have much diſputed i, and not without plau- 
ſible grounds, whether ſuch was the rule of either the 
civil law, or the law of Moſes. And certainly it is not to 
be denied, that the more heinous mode of the offence is in the 
| ſeduction of a married woman, which at once dries up the main 
| ſource of the happineſs and welfare of the family; neither 
can it be aid, that the expreſſions of our ſtatutes are in them- 

| ſelves decifive of the queſtion, either way. 'Yet our cuſtom, 
(think on the whole, with a wiſer policy and ſounder judg- 


ment, though perhaps chiefly actuated in the beginning by 
regard to the conſideration of the fin, and the peril to the 


fouls of the Tra has always diſowned any ſuch diſtinc- 
ah de FO CT RY e Ny 


Fe 1 Win? Matheus, 3 and Van. Eck, maintain, that adultery was r 
committed cum nupta. Carpſorins and Wiſlenback take the lead in . 
the more rigid. opinion. CUES 
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married. 
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Nov. 17. 1673. 
Jan. 25. 1694. 
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Marriage was 
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CHAP. XIX. tjon; and in this article, as in the matter of divorce, has 
— — | 


inveſted the ſpouſes with equal privileges, preſcribed to both 
one line of duty, and ſubjected them to the trial of the ſame 
rigid and ſalutary rule. Witneſs, among other inſtances which 
might be mentioned, the caſe of John Fraſer, and of Nicol- 
ſon and Maxwell, where this point underwent a n diſ- 
| cuſion. 1 

2. IT is obvious, that there can be no adultery without 
violation of the bond of a preſent and ſubſiſting marriage. 
f Though the pannel have once been married; yet, if before 
the date of the fact charged in the libel, the union has been 
diſſolved by a regular divorce, the ſpouſes are thereby re- 
ſtored to their free and ſingle Gage, 


3. IN this l incline to differ from Madkenie. who, in his 
whole treatiſe of Adultery, rather inclines to a rigorous con- 
ſtruction, that I think the marriage muſt not only be a ſub- 
fiſting, but a lawful marriage; ſuch as is no infringement of 


any of the prohibitions of the law on that head. For other- | 


wiſe, (as for inſtance, if it be contracted within the forbid- 


den degrees) ; to puniſh the accuſed for the violation of du- 


ties, whereunto he is not truly bound, and in circumſtances 


where he will be even puniſhable for continuing to adhere, 


if he be in the knowledge of the impediment, ſhould ſeem 
to be both incongruous and unjuſt. To eſtabliſh the mar- 
riage, is the firſt, and a neceſſary part of the trial upon eve- 
ry libel for adultery ; and if, at the ſame time that the ce- 
remony is proved to have taken place, it is ſhewn to have 
been a vain and inefficacious ceremony, as to any effect of 
begetting relation between the parties, or binding them to 
the duties, or beſtowing the Ws and privileges, of the 
WY matrimonial : 


' PUBLIC POLICE OR ) OECONOMY, 


this part of the proof had entirely failed. That the pannel 
was guilty in intention, does not obviate the objection; ſince 


puniſhments are not inflifted/in the temporal courts, for the 


f corrupt purpoſes or diſpoſitions of the heart, but for the evil 


and pernicious deeds WE have been done i in violation of 


the mega 5 


1 ON stungien hoer, there is (though not very likely 

to happen), which may ſeem to warrant a conſtruction not ſo 
favourable to the offender,—that of a marriage which is 
liable to be reſcinded by reaſon of impotence. For although 
lawyers have ſpoken of this defect as a nullity of the con- 
tract, rather than a ground of divorce; yet it ſeems to Le 


ſuch a cauſe of challenge, as, in more reſpects than one, is 


upon a very-different footing from thoſe other and proper 
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Caſe of Mar- 
riage challenge - 
able on the 
Head of Im po- 
tence. 


nullities with which our books have claſſed it. The diſtinc- : 


tion lies here ; that impotence, like adultery or deſertion, is 
of the nature of a pure perſonal cauſe of complaint; which 
if the ſpouſe herſelf diſſemble, no third party, upon any the 
ſtrongeſt ground of patrimonial intereſt, (the heir for inſtance 
of the deceaſed huſband, in order to exclude the widow from 
her terce), will be allowed to plead, In which it is quite 
unlike a challenge on the ground of near relation or pre- 
vious marriage; which are a common and public ground of 
plea to all who can ſhow a proper intereſt in the trial of the 
queſtion. Farther, in theſe ſituations there is an abſolute. im- 
pediment, ſuch as attaches to the act itſelf of the matrimonial 
conſent, and makes it vaniſh at the very moment when it is 
given; ſeeing that, between perſons who are ſo circumſtan- 
_ ced, the law forbids any ſuch conſent to be exchanged. Now, 
it is E otherwiſe. in the caſe of 1 impoteney. For, doubtleſs, 
ut 
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conſummation or not), is in itſelf good at the time hen given; 
ſo that if by any accident the couple ſhould be ſeparated af. 
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if ſo diſpoſed, the parties may lawfully; and without 8 


or the breach of. any precept, divine or human, continue to 


live together; and far from being null, their act of conſent, 


(which by our law is alone the marriage, whether followed by 


ter celebration of the ceremony, and be kept aſunder againſt 
their will, they would continue to be married perſons for the 


reſt of their lives. If, therefore, the party concerned ſhall 


diſſemble the grievance, and rather than have recourſe to the 


chooſe to continue in poſſeſſion of the civil ſtate and cha- 


Maclaurin, 
p. 732. 


Effect of Error. 
as to the Sub- 
ſiſtence of the 

| Marriage, 


remedy which the law has provided for ſuch a caſe, ſhall 


racter of wife ; ſhe has fairly made, and muſt adhere to her 


option, ſubject to all the duties, and that of fidelity among 


others, which are incident to that relation; and whereof 
the violation would be of the ſame evil example here, and 


would occaſion the ſame public ſcandal, as in any other daſe. 
This, however, is a nice queſtion, and of that ſort upon 
which it may be very long before a court have any oppor- 
tunity of giving their opinion; though | find that 1 in one 
| +2000 ſuch a ns had been made mos a. | 


4. Tnou GH dere be a fub6ting and ebend mar- 


riage; yet ſtill adultery is no crime with reſpect to that one 


of the pannels, where ſuch there happens to be, who is Ig- 


norant of the married ſtate of the other party. Becauſe, in 


| theſe circumſtances, not only is there no room for the charge 


of any evil purpoſe; but it may be, (as for inſtance, in the caſe 
of a woman who'is betrayed into a marriage with a man who 


is already married), that this pannel is grievouſſy injured, and 


ſuffers even a greater wrong than the lawful ſpouſe herſelf. 
Hence, as this is not one of thoſe t which in themſelves 
| imply 


ULI POLICE  OECONOMY. 
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pannel, but, according to the circumſtances, may be either A 
harmleſs act, or one of ſome inferior degree of guilt; ſo it 


ſeems to lie with the proſecutor, in ſupport of his libel, to 


8 bring ſuch a proof, either of the general notoriety of the 
marriage, or of the pannel's ſpecial knowledge of it, as may 


make room for that mulus n which is eſſential to the 


crime. Br | 
= Þ ARTHER,(even with reſpeR i to dries one of the parties 
who is married, and againſt whom, in the common caſe, a 
preſumption of dole muft lie; there ſeems, nevertheleſs, ro 
be room for a good plea, to the effect at leaſt of avoiding 


the ſtatutory pains of adultery, if he or ſhe, on probable 


and reaſonable grounds, believed the marriage to have been 
diſſolved by death: in which ſituation, not only can the 

pannel not be juſtly charged with the proper dole of the 
crime, but even the ſcandal of the intercourſe is alſo in a 
great meaſure done away. With reſpect to the juſt and ſuffi- 
cient grounds of ſuch a belief; theſe are hardly to be deci- 
ded by any general rule, but will be more proper for the 
conſideration of the jury on the whole circumſtances of the 
particular caſe : ſuch as the long abſence of the party with- 
out notice got of him; the common rumour and belief of 


his deceaſe ; the accounts which have actually been recei- 


ved to that effect; the pains baſtewedne to ſearch the en, 


of theſe accounts, and the like. 
Iwo caſes may perhaps be quoted as hoſtile to [this indul- 


gence, that of John Fraſer in 1674, reported by Arnot, 


(and perhaps related more correctly before him by Mac- 


— 


kenzie), and the caſe of Janet Spence, a ſailor's wife, whoſe June 12. 26. and 
defence, of the long abſence of her huſband, and the common Jul 1 


rumour of his death, was repelled. But Fraſer had a pardon 
before ſentence; and Spence alſo, though convicted of no- 


tour adultery, did not experience the utmoſt rigour of the law, 
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—— XIX. 


Wy 


Who may pro- 
ſecute for Adul- 
tery. 


OF OFFENCES. AGAINST THE | 


but was Gilfred to eſcape, (which at that time was a courſe 
of lenity), with ſentence of tranſportation ; ; having offer- 
ed a ſupplication to the Court, in which ſhe ſet forth the 
hardſhip of her caſe. Indeed, it is far from being clear, 
that the interlocutor in either of theſe inſtances was intend- 
ed any otherwiſe than as a ſpecial judgment on the particu- 


lar grounds of error alleged for theſe pannels, as being ſhort 


of thoſe ſtrong and pregnant reaſons of belief, to Which 


alone in this qo the law can e pay regard.” 


III. ade ſeem whe 1 1 qualifications of the 
crime of adultery. For which a proſecution may equally be 
brought at inſtance of the injured ſpoule, if ſo diſpoſed, (as 
in Fraſer's caſe), or at inſtance of the Lord Advocate; whoſe 


Intereſt is independent of the concurrence, or 'eyen of the 
remiſſion of the private party; as was found in the caſe 
of Nicolſon, in January 1694. It ſeems however, (and ſo 


Mackenzie has ſaid), to be a juſt and natural exception 


to the huſband's title, if he has himſelf been privy and 
aiding to the diſhonour of his ſpouſe; as by making gain of 
her perſon, or contriving the occaſions of meeting, or even 
by conniving at her gallantries. If this be true of him, with 
reſpect to the very acts that are charged in the libel; then 


is he art and part of thoſe adulteries, and cannot proſecute 


Des. 2 10. 1668. 


his own aſſociate, who is far leſs criminal than he. And 

though it be only true of her other and previous amours; 
this ſeems ill to be a diſtinction of that ſort to Which the 
law can pay no manner of regard, in admitting any one to 
proſecute as for an injury, and to the end of inflicting pu- 
niſhment on the very perſon, whoſe morals and affections 
were under his own peculiar guardianſhip, and whom he has 


e to ſhname and miſery. The of Elizabeth Moor, 
1 75 e 


PUBLIC POLICE OR OECONOMY. 


which Mackenzie alludes to, is truly no precedent on the 
other ſide; and this not only for the reaſon given by that 


373 
ADULTERY. 


author, but becauſe the woman's allegation does not ſeem to 


have been pointed and ſpecific, of her huſband's privity to 


other adulteries of which ſhe had been guilty, but only of 


| Proven and innen which * to her dihonour. 


IV. RuxencrinG FA cok of this bin ſhall only 
ay, (though without any purpoſe of denying that circum- 


ſtantial evidence muſt ſometimes be received), that Macken- 


zie ſeems to be miſtaken in citing the caſe of Janet Brown, 
and that of Elizabeth Moor, as inſtances of conyiction in that 
way; for in the former there was one direct teſtimony to 
the fact, and in the other there were two. Of whichever ſort 


April 21, 1664. 
Dec. 10. 1668. 


the proof be, it muſt be taken, (as in all other caſes, excepting 


trial for forgery), in preſence of the aſſize themſelves ; 
Who cannot lawfully pay regard to any decree of divorce 
that may be produced to them, nor to the teſtimonies which 
are there engroſſed. And this, notwithſtanding what Mac- 
kenzie has ſuggeſted, may certainly be held to be alike the 
| rule, in the trial for ſimple as for notour adultery, 
I nave obſerved only the following inſtances of capital 
ſentence pronounced, and executed, for this crime. The 
caſe of John Guthrie, who had married and cohabited with 
a ſecond wife, during the lifetime of the firſt, The caſe of 
Marion Kempt and Patrick Robertſon, where the adulte- 
ry was notour by procreation of children, (but here the 


: deſtroying of a conception by a poiſonous draught was 
Vor. II. 3 öͤ - alſo 


1 The decifion to that effeſt, in the caſe of Hay of Dalgety, Auguſt 1. 1598, 


which is mentioned by Mackenzie, was not given by the Court, who ſeem to 


have allowed production of the ey but by the j Jurys who divided upon the 
Queſtion, nine to fix, | 


March 14. & 
April 16. 1617. 


Dec. 18. 2627. 
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o OFFENCES AGAINST THE 


e XIX. alſo charged). The caſe of Marion Alſton, and that of Mar- 


March 23. 1631. garet Thomſon, in both of which alſo the adultery was no- 
5 May 28. 1677. 


tour by procreation of children. It appears that the rigour 


of the law was often avoided even in — of 1 


guilt, andof the higheſt kind 1. 


TE inſtances are, however, a betta _— 
this offence, joined to the murder of the adulterous iſſue, | 
or the injured ſpouſe. As in the caſe of Andrew Rowan, 


Auguſt 2. 1627 ; of John Swinton, April 21. 1664; Elizabeth 
Moor, December 0. 1688; Margaret Hamilton, May 17. 
1665; Margaret Taylor, June 24. 1663; Marion Smith, 
April 14. 1665. And here, in paſſing, it may be remarked 
on theſe miſerable caſes of complicated guilt, that they fur- 


niſh (if any were needed) another evidence of the wiſdom of 
our practice, in ſtigmatiſing as a crime this ſinful intercourſe, 
which thus ſuppreſſes all the feelings of nature, and leads 
to * mortal hatred of the en relations. 


CHAP. 


: See caſe of David Gray and Elſpeth Hiſlop, Dec. x7. 16 1, Nov. 27. 


| 2602, baniſhed, carted, and fined; of Alexander Thomſon, March 14. 161), ba- 
niſnhed and forfeited of n of 7 * uns 4. en 8 


ed and baniſhed. 
Alſo, May 11. 1570, Patrick Vrqubart, comi8. er . I4. 579, 


e. er wardas. 


— —_ . 
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APEX: ́a 


or BIGA M AND CLANDESTINE MARRIAGE. 


A | Nornemn. « crime of * ſame clas with es, md CHAP. XX. 
8 A which indeed will commonly: involve the capital Reaſon why Bi- 
- 1 of that offence, is bigamy; or the contracting of a oy 2 
ſecond marriage, ſtanding the former. This, in every point 
of view, is a great wrong, and high infringement of civil or- 
der: being with reſpect to the firſt ſpouſe, a treacherous deſer- 

tion of the many ſerious and intereſting duties, to which the 
offender ſtood ſolemnly contracted; and with reſpect alſo 

to the ſecond ſpouſe, where that perſon, (as commonly hap- 

pens), is ignorant of the impediment, being a no leſs cruel 
and infamous deceit ; as well as with reſpect to the public, 

it is a preſumptuous and flagrant breach of that laudable 

diſcipline and oeconomy, which the wiſdom of the nation 
| has ene for purpoſes of the higheſt importance. 


Ar che date, haweres, of our-only ſtatute reſoeding' biga- Bigamy, how 
| = ſtatute 1 551, c. 19. this offence ſeems chiefly to have p 
been confidered in a religious point of view; as a ſort of 
perjury, or violation of the ſacrament and. ſolemn vow or 
N. 1 oath, 
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riages be by re- 
gular Celebra- 
tion. 


Caſe of both 


bration. 


Muſt both Mar- 


oF OFF ENCES AGAINST TAE. 


CHAP. XX. | oath, which. was then uſed i in the: contracting of marriage ; 3. 


and with the proper pains of perjury It was r r. | 
dained to be 5 


1. Tux moſt. Os x14 0 queſtion concerning the deſcrip- 
tion of bigamy relates to the quality of the, two marriages, 
which muſt concur to it ; whether both muſt be marriages | | 
by formal celebration, or if it will be ſufficient, though both 
or one of them be contracted in that looſe and unceremonious 
faſhion, which is ſuſtained by the cuſtom of Scotland. In 


this (as it muſt be admitted to be) both delicate and important 


inquiry, we have as yet no aid of precedent, nor even of 

argument or debate to guide us. It is however obvious, 
in favour of the more lenient opinion, that it has the counte- 
nance of the general ſtrain, and of ſeveral of the expreſſions 


of the ſtatute *, which was made at a time when there was 


no marriage without celebration; and which, in applying 


Marriages being 
without Cele- 


» 


the pains of perjury to this offence, plainly ſuppoſes the con- 
tempt of a ſolemn wood or , and an abuſe of the ſervice 
of religion. REY 


STATING the caſe therefore, (certainly the moſt favourable 
of any to the offender), of both connections being of this 


ambiguous and equivocal character, as by promiſe and c 


pula, or courtſhip and acknowledgments, or the like; it 
may be Ns 205 for the panel, that here on been no ſolemn 55 
| MF 


x; 66 11 ! is ſtatute and ordained, that whatſamever 68 marries twa findrie 
« wives, or women marries twa ſindrie huſbands, livand together, undivorced 


_ « lawfully, contrair the aith and promiſe maid at the ſolemniſation and contracting 


« of the matrimony, and ſwa are of the law perjured and nA K. therefore, 
2 that the paines of perjaring 1 execute "Og them with all rigour.” n 
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entry into the holy ſtate, no proſtitution of the religious ce- BIGANY, Se. 


remony, or of the miniſtry of the church. And farther, it 
may be urged, on the merits of the queſtion in itſelf, that cir- 
cumſtances ſuch as theſe, relevant as they may be found in the 


8 civil queſtion of ſtate, which muſt neceſſarily be ſometimes 


decided on probabilities and preſumptions, do not however 

yield that clear and deciſive evidence of dole, and of a ſet- 

led purpoſe to marry and betray, without which there can 
1 be eee of ee of Wg | 


Tuis argument will not fo ſtrongly apply to thi caſe of 


3 him, who after having duly ſolemniſed a marriage, betakes 


himſelf to ſome clandeſtine and irregular connection. But 
even for him, it may with ſome ſhow of reaſon be argued, 
that as he well knew himſelf to be already married, and to 
be for the time incapable of any ſecond marriage; ſo muſt 
it be preſumed in his favour, as long as it poſſibly can, and 
until he take that deciſive ſtep of again undergoing the ce- 
remony, which does not admit of an innocent conſtruction, 


that he had no wicked or deceitful purpoſe in that reſpect, 


but truly, notwithſtanding any appearances of the contrary, 
intended to carry on an intercourſe of a quite different ſort, 
and for that very reaſon avoided the celebration of the ce- 
remony. Beſides, the party injured has not in theſe circum- 


ſtances the ſame reaſons of reſentment and complaint, as one 


who has been regularly married; having come into this 
_ fituation by the wilful neglect of thoſe precautions, and that 
public order, by proclamation of banns, and ſo forth, which 
the law has inſtituted and deviſed to this very end, of diſco- 
55 vering all E to the ; propoſed alliance. 
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Caſe of a regn- 
lar Marriage fol 
lowed with 
clandeſtine In- 
tercourſe. 
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CHAP: XX. 


Caſe of clan- 
deſtine Inter- 
courſe, prior to 
regular Mar- 


riage. 


— 
\ 


F OFF ENCES: AGAINST THE 


A THIRD, oe; a leſs favourable caſe to the offender than 


either of the former, is that of a regular marriage ſubſe- 


quent to ſome clandeſtine connection; though I ſhall not 


affirm, that even here we have got the proper materials of 


the crime of bigamy. At leaſt with reſpect to thoſe equi- 


vocal and doubtful ſituations, (the moſt frequent of any), 


where the complainer has not been in poſſeſſion of the 


repute and ſtate of a married woman, but is in the caſe. 
of a mere claimant, or pretender; to that character, upon 


grounds ot known with certainty to any but herſelf; it 
ſeems to merit conſideration on the pannel's part, that poſ- 
ſibly after all he neither intended to marry, (notwithſtand- 
ing what the civil court may have found), nor even un- 
derſtood that a marriage could be effectually made in any 
ſuch way; and that in this opinion and belief he proceed - 


ed publicly to contract himſelf to another woman. 


Tu caſe, however, alters materially. to the diſadvantage | 


of the pannel, if, inſtead of this ſecret and ambiguous in- 
tercourſe, we ſuppoſe the complainer to have been in the 


full and continued enjoyment, not only, of that degree of re- 
pute, which a civil court, in caſe of challenge, might poſ- 


ſibly ſuſtain as ſufficient to make her a wife; but of that de- 


ciſive, public, and invariable character which hinders any 


doubt to be moved upon the matter. And that the cri- 


minal court would not, in theſe circumſtances, find the re- 
levant qualifications of bigamy, it would certainly be raſh to 
fay ; though no caſe of this character has yet happened, 
to afford me any e upon ien I can affirm that ſuch. 
4s the law. 92 | io 


2." Tmwve : 
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2. Tuus much of the form of the two marriages. Next BIGAMY, &c.. 
of the other qualities which are required in the firſt mar- Firſt Marriage 
riage, to bring it under this ſafeguard of the la x. muſt be lawful: 
REsPECTING this, it ſeems to be clear, that it muſt be a 
lawful marriage; ſuch which has not been contracted in con- 
tempt of any of the injunctions of the law; as between thoſe 
who are too near of kin, or who have been previouſly con- 
victed of adultery. As in every caſe of this deſcription, the 
contract is fundamentally null; ſo it ſeems to be all one, as 
if the ceremony had never been performed: And it were 
abſurd to imagine, that the law ſhall employ its vengeance 
in defence of that which itſelf hath forbidden. Touching 
a marriage that is challengeable by reaſon of impotence, the 
ſame obſervations will apply, hich. were made in treating 
of the crime of HORS: | | 


* Tan: marriage muſt not 3 be a 1 Ins © ſab And till ſubſiſt. 
ſiſting marriage. If, before the ſecond marriage, the firſt ing. | 
has been diſſolved by divorce in the courſe of law, the 
parties are again free to contract anew. And this the 
ſtatute itſelf, equally as the reaſon of the thing, indicates, 
when, ſpeaking of the ſpouſes, it uſes theſe terms, „li- 
vand together undivorced, lawfully ;'” which muſt either 
mean living together, lawfully married, and undivorced, (which 
is the more natural ſenſe), or it muſt mean, living together, 
and not ſeparated by any lawful divorce. Whichſoever be the 
true conſtruction, Mackenzie's remark ſeems to be equally 
juſt; that though the decree of divorce be afterwards ſet 
aſide, yet ſtill it ſhall afford a good defence to the party, 
who, in the mean time, on the faith of it, and before any | 
challenge of it has been moved, proceeds to. form another al- . 
| lance, But the exception alſo from this rule ſeems to be no 
EE els fwtable, i in caſe of we reduction taking place upon any 
of 
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CHAp. XX. 


1 4 
0 5, PRs. 


Caſe of r | 


owing to Error. 


Mar. 9. 1680. 


What if the ſe- 


cond Marriage 


be inceſtuous, 


Art and Part of 


Bigamy. 


OF OFFENCES AGAINST THE 


of thoſe grounds, of bribery, ſuborned evidence, or other 
evil device on the part of the pannel, which imply the dole 
and malice of the contriver, and” cannot elne in any 


0 reſult to his enge I, 


4. THERE bens to be the ſame reaſon here, as in caſes of 
adultery, for admitting a proof on the part of the pannel, 
that the former marriage was truly, and on reaſonable. 
grounds, believed to have been diſſolved by death. John 


Campbell was, however, convicted of bigamy, and ſenten- 


ced to the ſtatutory pains, upon the pure evidence of his 
own confeſſion, which bore, (though to be ſure, without any 


ſpecification of the grounds of his PIN yon he believed 


his firſt wife to have been dead. 


5. In regard to the ſecond 3 it be formal and ce- 
remonious, it matters not how vitious and exceptionable it 


be in other reſpects. It is always a null marriage, as con- 


tracted ſtanding a former; and if it be alſo an inceſtuous, 
adulterous, or otherwiſe forbidden marriage, this additional 
fault cannot take away the 5 or 1 N the _ 


of bigamy. 


- 6. Tux guilt of the-offence, according to circumſtances, 
may either be the excluſive guilt of that one of the par- 


ties in whoſe perſon there is a double marriage; or it may 


be the common guilt of both the parties to the ſecond mar- 
riage, although to one. of them it be the firſt contract of 
that ſort. The former holds with reſpect to the ſecond wife, 


1 The Twelve Judges of England were of this | opinion in the Dutcheſs of 
Kingſton's caſe, upon allegation of a colluſive decree of jactitation. April 1776. 


PUBLIC POLICE OR OECONOMY. 


or ulband as the als n to be), who knew not of the BIGAMY Ke. 


impediment of the former marriage; and who in this ſitu- 
ation not only is in nowiſe criminal, but has been cruelly 
betrayed, and is perhaps the greateſt ſufferer of any. But 
if the ſecond wife has been in the knowledge of the impedi- 
ment; then, though there be no proper bigamy in her own 
perſon, as contracting for the firſt time, yet is ſhe art and 
part of the bigamy committed by the man, and committed 


through her aid, who knows, adopts, and deliberately con- 
ſummates, the intended wrong. The ſame is true of the prieſt ' 
who marries the couple, if he is in the certain knowledge of 


the prior and ſubſiſting marriage; and this equally whether 
there be or be not impoſition by one of the parties who come 
before him, on the other: For {till he accompliſhes an act of 
bigamy, and proſtitutes his holy office to the doing of that 
which he knows to be ſinful and criminal. The witneſſes 
| ſhall likewiſe be art and part, if they, being privy to the 
fact, and to the intended fraud, have aided in the execution 
of it, by wilfully concealing the truth from the prieſt, or 
from either of the parties. Whether their preſence at the 
ceremony will be ſufficient to implicate them, in the caſe 
that all concerned are appriſed of the true ſituation of 
things, may be more doubtful, and is undecided. That the 
ſtatute only ſpeaks of men © wha marries twa ſindrie wives,” 
or © women wha marries twa ſindrie huſbands,” is no- ar- 
gument againſt conviction on theſe grounds. It was the bu- 
ſineſs of the Legiſlature to create, and in a general way to 
deſcribe the body of the main offence ; which, when once 
_ conſtituted, and made a part of the ſyſtem, falls to be judged 
of in the matter of acceſſion, and other relative doctrines, 
according to the ordinary rules of law and common ſenſe. 
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CHAP. XX. 
—— —ſ 
Statutory pains 


Sept. 9. 1630. 
Mar. 9. 1631. 


Same fact may 
be Bigamy and 


„ 


OF OFFENCES | AGAINST THE 


7. Tx ſtatute not only appoints the pains to be thoſe of 
perjury, but has alſo ſaid what thoſe pains ſhall be under- 
ſtood to be. © That is to ſay, confiſcation of all their gudes, 
« meable, warding of their perſones for zeir and day, and 
“langer induring the Queenes will, and as infamous per- 
* ſons, never able to bruick office, honour, dignitie, nor be- 
nefice in time to cum.” This direction has not however, 
in every inſtance, been ſtrictiy complied with. John Job 
workman in Leith, was whipped and baniſhed for bigamy, 
on Igth June 1650. And William Lauchlan, for the fame 
crime, was baniſhed. | E + el 


Ir is alſo to be obſerved, that it may ſometimes depend on 
the proſecutor's pleaſure to libel the ſame fact as bigamy, or 
as notour adultery, (that is, by procreation of children, 
or open cohabitation of the parties); under which laſt appel- 
lation, he may even relevantly inſiſt in a capital concluſion, 
Upon this footing, John Guthrie, alias William Laird, had 
ſentence of death, March 14. 1617. And on the ſame - 
ground, libel for notour adultery was ſent to an aſſize, 
and a conviction obtained, in the caſe of John Fraſer, writer 
in Edinburgh, in November 1673. Nor can theſe proceed- 
ings be quarrelled as unlawful ; fince the adultery certainly is 
not the leſs ſuch, nor the leſs ſcandalous and manifeſt, for 
being attended. with the falſe aſſumption of the character of 
man and wife. And perhaps to this very reaſon, that biga- 
my could be puniſhed to ſuch an extent in the more aggra- 
vated caſes, it was owing, that the pains of that offence were 
not made the ſubje& of a new and more ſevere enactment, 
at the ſame time with thoſe of adultery and inceſt, and 
the other crimes of the ſame claſs, which were all ſubjected 

| 7 e oY 


' PUBLIC POLICE OR OECONOMx. 


to a more rigorous courſe of diſcipline at the dogs of the 
5 Reformation. | | 
_ TI nave occaſionally mentioned the few inftances of proſe- 


cution for this crime, that I have round 2 in the books of ad- 


85 journal. 


5 15 offence of clandeſtine marriage, naturally con- 
nects with that of bigamy. It is committed by the non-ob- 
ſervance of that laudable and public order in the contract- 
ing of marriage, which the law, for obvious and ſalutary 
_ purpoſes, has enjoined. It is well known, that the cuſtom of 
Scotland impoſes very little reſtraint on the inclinations of 
ſuch perſons, who are deſirous of entering into the ſtate of 
matrimony. They may accompliſh their union, not only 

without any aſſiſtance of religion or the church, but even 
without the uſe of any appointed civil form; fo the couple 
| themſelves, though unauthoriſed by the will of parents, or 

guardians, do explicitly, fully, and deliberately conſent. But 
although our law, which in this ſeems to be guided upon 
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CLANDESTINE. 
MARRIAGE. 


— — 


the whole by wiſe and liberal conſiderations of policy, does 


| permit and ſuffer, yet it by no means approves, or would en- 


courage, the contracting of marriage in this private and 


unceremonious faſhion ; attended as it is with the plain ha- 
ard, not only of raſh and unſuitable matches, but of inceſ- 
5 tuous, adulterous, or otherwiſe unlawful alliances. On the 
contrary, it beſtows on all marriage of this deſcription, 
the name of clandeſtine and diſorderly ; and holds no mar- 
_ Triage to be right or inoffenſive, but that which is celebrated 


by a prieſt, duly authoriſed by the church, and after procla 


mation of banns. 


812 | To 
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CHAP. XX. 
—ͤ —-— 


Penalties impo- 
ſed on the Par- 
ties. 


or OFFENCES AGAINST THE 


To ſecure obedience in this particular, the Legiſlature 
have appointed various penalties, as well for the ene 


and witneſſes, as for the parties themſelves. 


By ſtatute 1661, c. 34. the parties are liable to join. 
ment for three months, and to certain fines, according to 
their rank ; which fines are to be decreed for in the civil 
courts, and may be enforced by impriſonment, and ſhall be 
applied to pious uſes within the pariſh. In caſe of inability to 


| pay the ane the offender is to be puniſhed « with ſtocks and 


Penalties on the 


Wiitneſſes. | 


_ & irons.” Farther, in the cafe of their being married by a 


perſon not duly r ef the parties are, by act 1672, c. 9. 


forfeited of their legal rights of jus mariti and jus reliqtæ; 
but this penalty ſeems to be taken ATR through the _ 


of that law, by the act 1999; „ 

 Unver the act 1698, c. 6. „ are liable to a | 
dove of L. Ioo Scots each; and in order the better to ſecure 
the detection both of them and the celebrator of the mar- 


riage, the parties are, by the ſame ſtatute, ſubjected to cer- 
tain fines, proportioned to their rank, and higher than thoſe 


in the act 166, in caſe they ſhall refuſe to reveal the names 


of the perſons who have officiated in theſe capacities. It ra- 


ther appears, that in the caſe of ſuch refuſal, theſe fines 
are meant to come in place of, and not to be exigible from 


the parties, over and above thoſe other penalties, which are 


ſet down in the act 1661. The care of decreeing for theſe 
pecuniary pains is, by that act, remitted to the civil Judge; 
and as this does not ſeem to be altered by any of the later 


laws, ſo our attention ſhall chiefly be directed towards thoſe 
things which concern the celebrator of the marriage, who 
alone has ever been proſecuted in a criminal court. | 


WINrn 


veral ways. 


PUBLIC POLICE OR OECONOMY. 


Wrru reſpect to bim, the ſanction of the ſtatute 1661, 
c. 34. is, that he © be baniſhed the kingdom, never to return 
therein under the pain of death.” And by the act 1698, 


c. 6. which ratifies the former, he is made liable (beſide ſei- 
zure and impriſonment for trial, at the diſcretion of any or- 
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MARRIAGE. 
85 
Penalties on the 


Celebrator. 


dinary Magiſtrate) to“ ſuch pecunial or corporal pains as 


„the ſaid Lords of Privy Council ſhall think fit to inflict.“ 
Whether the Lords of Juſticjary ſhall be held to have ſuc- 
ceeded to the diſcretionary power, thus ſpecially beſtowed 
on the Lords of Privy Council, I ſhall not venture to deter- 


mine; but certain it is, that if they enjoy, they have not 


made uſe of it; for there is no {ſentence upon record, which 


5 inflicts Say PORE additional, to what are ROLE by the 


1 the colubrator may become ſubjea to, in two ſe⸗ 
1. He incurs them, be the marriage ever ſo 
regular, in other reſpects, if he is not a perſon (to uſe the 


words of the ſtatute 1661) who has been authoriſed by 
the kirk ;—regularly called, that is, to the exercife of the 
_ paſtoral functions within this country of Scotland: be- 


ing, for inſtance, a Jefuit or Popiſh prieſt; or a depoſed 
miniſter of the Eſtabliſhed Church *; or the paſtor of an 
Epiſcopal meeting, whoſe orders are not from an Iriſh or En- 
gliſh biſhop, or who has omitted to produce and record his 
orders, or to take the oaths. to Government, in manner re- 
: wn by the act of the roth of _ C. 7. and of the 19th 

George 


N "Ind RY I 590. Sir "Re Ker, a depoſed and excommunicated clergyman, 
| bor perſiſting to baptize and marry, was ſentenced to be expoſed for two hours 
at the croſs, with a paper in his hat ory his wg. and to 00g from ſuch. 
| prices in . 


Are * if he is 
not regularly au- 
thoriſed. 
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CHAP. XX. 


April 10. 1555. 
See Arnot's 
Caſes. 


Oc if hes no: | 


_ Clergyman. 


oF OFFENCES AGAINST THE 


Glaze IT. c. 34. It is not a good abieition, which has 1998 | 
made to this laſt application of the law, that the ſtatute 1661 


| paſſed at a time when Epiſcopacy was the communion by 


law eſtabliſhed. For theſe reſtraints are not to be conſidered 5 


as having been inſtituted by way of favour or privilege 


merely to any one communion or ſet of clergy, in preference 
to others, but for the general benefit of the people, and bet- 


ter oecon m. fta land, in the hindering of improper mar- 


rs; Which ob ect is beſt attained by onfining te right 
of celebrating the ceremony to ſuch perſons as by national 
authority, and according to the ſtate of public order and diſ- 
cipline for the time, are duly veſted with the paſtoral office. 
Being thus founded upon reaſons of a general and perma- 
nent nature, thoſe proviſions apply equally in all changes 
of communion or church- government; in like manner as the 
treaſon-laws, which were enacted for the national tranquil- 
lity under the Tudors and the Stuarts, now ſerve to ſecure 
the Houſe of Hanover upon the Throne. Upon the Circuit 
at Inveraray, John Connachar, an Epiſcopal paſtor, was ac- 
cordingly convicted, and had ſentence in terms of the ſta- 


tute, upon this along with other the like charges; being nei- 


ther poſſeſſed of proper letters of 8 nor © ing taken | 
the neceſſary oaths. 


| . be true of one whoſe inſtitution to the paſtoral 

office is only in ſome meaſure irregular or defective; much 
more muſt it be law for him, who has truly no pretenſion 
to the character of prieſt or paſtor at all; but is a mere 
lay impoſtor or intruder thereto, who has never received 
any manner of call or ordination, and is therefore utterly 


inexcuſable, and guilty of a ſtill more indecent and audacious 


breach of ns, in * with any of the functions of 
e that | 


ruglIc POLICE OR OECONOMY. 


that holy office. :Such a charge, among others, was brought 
upon the ſtatute 1661, againſt George Craighead, as a perſon 
who falſely aſſumed the character of miniſter, and took up- 
on him to celebrate marriages; and being convicted, he was 


| baniſhed from Scotland, under pain of death in caſe of re- 


* 


turn. 


3 is * true, it ſometimes happens, that a couple go into the 
preſence of a Magiſtrate, and there exchange the matrimo- 
nial conſent; and in this there does not ſcem to be any 
thing unlawful on the part of the Magiſtrate, who does not 
pretend to marry them, or at all to officiate in the matter, 


= but merely. ſerves as a reputable witneſs of the act and ci- 


vil contract of the parties. But if he ſhoyld fo far forget 


. himſelf, and ſtep out of his civil office, as to pray on the 


— — 
Feb. 5. & 6. 
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_ MARRIAGE. 
—— 


1750. 


Caſe of Marriage 


declared before 
a Magiſtrate. 


occaſion, or pronounce the nuptial benediction, and act as 


a clergyman would; and eſpecially if he make a common 
trade of this ſort of interpoſition, and take a fee for his 
trouble; his quality of Magiſtrate will not hinder this in- 


decent and unwarrantable conduct to be he proper — 
of the — pains. 25 


mw - Tas . way of infringing the ſtatute, and which 
holds alike, whatſoever be the quality of the perſon offi- 
_ cating, is, if marriage be celebrated without proclamation of 
banns. This ſalutary precaution, which in its original was 

A Popiſh inſtitution, (being introduced by. Lateran Council 
of the year 1215, and ſanctioned by the Canons of our Pro- 
3 vincial Denen 1242 and 1269), is one Nog the few rem- 


nants, , 


7 © Nullus ſacerdos præſumat, aliquas perſonas matrimonialiter conjungere, 
* niſi prius terna denuntiatione, in eccleiia, publice et ſolenniter præmiſſa, ſecun- 
dum formam Concilii Generalis ;. ita quod qui voluerit, et valuerit, legitimum 
* impedimentum opponat.” Canons of Provincial Councils, art. 65. 


Prieſt is puniſh». 
able, if ans 
are not Pro- 
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Jan. 20. & 31. 


1718. 
Jan. 23. and 
Feb. 6. 1727. 


Mar. 13. 1733. 


or OFFENCES AGAINST THE 


nants, that were ſaved from the general wreck of the Popiſh 

diſcipline. It remained in freſh obſervance at the date of 
the act 1661, which therefore includes it as part of © the 
* laudable order and conſtitution of this Kirk,“ therein or- 
dered to be maintained; as well as it is particularly requi- 


red in that clauſe of the ſame ſtatute, which relates to the 


marriage of Scots perſons in England. It is ſpecially men- 


"tioned in the act 1695, c. 12. which is a temporary regula- 


tion, relative to the buns ſubject. And, till more fully and 
expreſsly, it is recogniſed as a neceſſary article of the order 


of marriage, by ſtatute 10. Anne, c. 7. which forbids the 
Epiſcopal paſtors to marry, unleſs banns have been pro- 
claimed, as well in the-pariſh kirks of the reſidence of par- 
ties, as in the Epiſcopal meeting; and this under the penal- 
ties of the Scottiſh acts of Parliament againſt clandeſtine mar- 
riage. Relevancy was found upon a charge to that effect, in 
the caſe of Alexander Duguid *, an Epiſcopal miniſter ; and 
in that of Archibald Muir, miniſter of Garvald, who was 
charged, (but he was not convicted), with having officiated 
in the marriage of his own daughter to Walter Niſbet, a 
minor; and in the caſe of William Wylie and David Strang , 


the 


x 6 Find the ſaid Mr Duguid, his: marrying. nth Stewart ad. | 
« Taylor, notwithſtanding their banns not being proclaimed in the pariſh church 
« where the ſaid parties did at the time reſide, making to infer the penalties in- 
« flicted by law in the caſe of clandeltins mrs: b He was not convicted of 
this article of the charge. | oy 


2 4 Find wet Mr William Wylie, ISLES having at any of the times bel 
led, clandeſtinely married any of the two perſons mentioned in the libel againſt 


him, without proclamation of banns, relevant to infer the pains of law; as alſo, 


« find that Mr David Strang having, the time libelled, clandeſtinely married the 
two perſons, named in the libel againſt him, without N of * 85 
8 relevant to infer the forelaid oe” 5 
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- 


the former of whom was convicted, but ſuffered no judg- 
ment, that I have been able to diſcover. This was alſo part 
of the charge againſt the aforeſaid George Craighead, who 
was indicted for marrying a girl of thirteen, to one who had 
a wife alive; which accuſation was found relevant in gene- 
ral terms, and iſſued in a verdict againſt the pannel. Far- 
rher; on the 18th March 1768, but only on his own petition, 
rest Wilſon had ſentence of baniſhment for marrying with- 
out banns proclaimed, or the conſent of relations. 


Tux chärze of this mode of the offence, as it involves 


| 8 allegation of a negative, is attended with this peculia- 

rity, that the proſecutor, proving the celebration of the mar- 
riage, and that no certificate of proclamation of banns was 
on that occaſion produced to the minifter, (for I conceive 
that this at leaſt may certainly be exacted of the proſecu- 


tor), has ſufficiently made out his caſe; and thus transfers to 
the pannel, the burden of ſhowing, (which, however, in any 
inſtance where it is true, muſt be always within his power), 


ſeſſion-clerk; for which that perſon is doubtleſs anſwerable, 


not to his conſtituents only, but alſo to the public and the 


"Vols hs V * | law. 
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proclamation of 
Banns. 


that proclamation was duly made. If a falſe or forged cer- . 
tificate of proclamation has been preſented to the miniſter; 
this will ordinarily be to him a ſufficient excuſe, who 1s not 
blameable for failing to ſuſpe& ſuch an impoſition. But as 
clear it is, that if he be privy to or contriver of the device, 
(as ſometimes happens), for the purpoſe of procuring to him- 
ſelf an oſtenſible warrant of his wrong; then not only ſhall he 
be ſtill puniſhable for his own proper guilt as celebrator, not- 
withſtanding this ſubtile precaution ; but it may even. be true, 
(according to the lengths he has gone), that he ſhall be art 
and part of the falſehood and abuſe of truſt committed by the 
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CHAP. XX. law. If the miniſter admit that no certificate of, proclama- 

TTY tion was ſhown to him, but plead that the parties falſely af- 

- firmed to him, that the law had been complied with; whether 
this, of itſelf, is to be allowed as a good defence, may well be 
doubted :: For in prudence he ought not to credit any 

ſuch averment, but ought rather to be ſuſpicious of the want 

of this, the regular, and ordinary, and acceſſible ſort of evi- 
dence on the ſubject. Of itſelf, therefore, it will ſcarce- 
ly excuſe him, that the parties alleged ſo; which he 
might poſſibly give no credit to, or might very well un- 
derſtand to be falſ®. But, that he was truly over-reached 
and impoſed on, ſeems to be a relevant allegation, which 
muſt be open to a proof on the pannel's part; if by a train 
of facts and circumſtances he « can l make it out. 1 


— 2 Tuksk ſeem to be che only: 1 of chis offence that | 

| are the objects of the ſtatutory pains, agreeably to the pre- 
ſent rules of the Church, as recogniſed in law for along 
with thoſe rules, if ſtatute ſhall make any addition to them, 
the term of clandeſtine marriage will extend its meaning. 
In default of theſe, the common law, of its own native 
ſtrength, is ſufficiently powerful to repreſs ſome of the higher 
abuſes in this quarter; if they are conducted in ſuch a man- 
ner, as to bring them under, any of the other and larger deno- 
minations of crime. Thus, it was a ſeparate article of charge 


We 


i we * & 6. againſt George Craighead, and was laid upon the common law, 5 
4 and went to the jury along with the other articles, that he 

4 | . had falſely aſſumed a fictitious name, and the character of 

4 110m and under theſe had married, and given certifi- 


Cates 


x This Point was argued i in the papers in Muir 8 caſe; 5 bat the interlocuor iz 
in terms which do not py any e of 1 it. | e 
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cates of marriage I, Nay, though the £ man act under his own 


name; ſtill if he be in the public and common habit of aſ- 


ſuming the perſonage and performing the part of clergyman, 
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= which neither really nor by pretenſion belongs to him; he 


ſeems to be a criminal and falſe impoſtor, or cheat, whom 
the common law may therefore chaſtiſe. 


3. clauſe in che act 1661. the Procurator for hb 
Church is conſtituted joint proſecutor of this offence along 
with the Lord Advocate; but only before the civil Judge, 


Competent Pra- 


ſecutor. 


and for recovery of the pecuniary penalties. By the act of 
the 7th Anne, c. 6. the right of action is limited to the 


ſpace of two months from the date of the tranſgreſſion. It 
ſeems, however, to be doubtful on the words, whether this 


relates to any thing but the fines inflicted by that ſtatute: At 
any rate, the limitation is only for the benefit of the clergy 


of the Epiſcopal communion. This defence was therefore 
repelled in the caſe of Archibald Muir, miniſter of the eſta- 


Z dlithey U at Garvald. 


12 CHA P- 


1 And further, by the laws of this and all other well governed realms, a 

« perſon taking upon him to act as a miniſter or clergyman, and as ſuch celebra- 

ting a marriage, or ſigning an atteſtation or certificate W under a falſe ot 
« allumed e, &c.” Aer of th the libel, | 
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CHAP. XXI. 


— — 
Statutes againſt 
Fornication. 


out of wedlock. This irregularity is the ſubject of a full 


the market place, for the ſpace of two hours; for the ſecond 


cc nent the filthie vice of fornication, and puniſhment of the 


ſtands immediately before them in the ſtatute-book, the of- 


OF OFFENCES AGAINST THE | 


CHAPTER XXI. 


OF FORNICATION, DRUNKENNESS, AND UNNATURAL LUSTS 


I. IN the three preceding Chapters, I have treated at 
1 ſome length of thoſe offences which relate to the in- 

tercourſe of the ſexes; excepting only the loweſt of any, that 

of fornication, or the carnal intercourſe of man and woman, 


and anxious ſtatute of James VI. 1567, c. 13. entitled, A. 


& ſamin.”* By this act, which is of the ſame Parliament with 
thoſe that puniſh inceſt and adultery with death, and which 


fender, mari or woman, ſhall pay for the firſt fault a fine of 
L. 40 Scots, and ſhall ſtand, bare-headed, and faſtened, at 


fault, ſhall pay a fine of 100 merks, have the head ſhaven, 
and be again expoſed in the ſame public faſhion ; and for 


the third offence, ſhall pay a fine of L. 100, be thrice duck- 
ed in the fouleſt pool of the pariſh, and be baniſhed the 
town or pariſh for ever; and ſhall be again treated in the 
ſame manner for eyery farther offence, In Caſe of inability 
i 25 10 
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to pay the Knes, the . is to be impriſoned and fed on 
bread and water for ſo many days; which are more in num- 
ber as the offence 1 is repeated. What attention was paid to 
this rigid ordinance in the inferior judicatures, I have not 
made the ſubject of inquiry; but in the records of the Su- 
preme Court, I have met with but one memorial of puniſh- 
ment inflicted in purſuance of it. And this occurs at that 
period of our hiſtory, when irregularities of this ſort were 
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watched with equal attention as more ſerious offences,” and 


under that ſame government which in England went the 


length of making fornication, in the ſecond inſtance, a fe- 


lony without benefit of clergy *. I allude to the caſe of 
Chriſtopher Little and Margaret Jamieſon, whom the Uſur- 


per's commiſſioners for adminiſtration of juſtice ſentenced _ 
to the ſtatutory pains for the firſt offence. It is true, that 


this tranſgreſſion appears in the dittay and conviction alſo of 
the noted Major Weir, along with the high crimes which are 
there ſet forth; but from the nature of the verdict, there 
was no room fos application of the ſtatutory pains. It is al- 
ſo true, that the act 1696, c. 31. contains a general confir- 
mation of all prior ſtatutes paſſed againſt fornication and un- 
cleanneſs; but it has not, in any late inſtance, been thought 
neceſſary to curb this vice of incontinence, by the public ex- 
ample of a criminal proſecution, It is not, however, to be 


doubted, that the keeping of an open and notorious houſe of 


| lewdnefs, for the reception of indecent and diſorderly viſi- 


tors, is of itſelf ſuch an offence, both againſt public decen- | 


cp, and the quiet of the neighbourhood, as is. puniſhable 

even at common law, (and of this there are daily examples 

Is in the. b burgh me}, with impriſonment or whipping, or 

- f | with 
98 * Backltne b. $4 c. 4. Ns. 11. | 


* 
= i 


June 24. 1653, 


April 1670. 


{ 
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= 


or OFFENCES AGAINST 'THE | 


with binihinent from the vicinity, to which the ſcandal o or 


6 has been 88 1. 


Ix connection with this derbi ſhall here take no- 


tice of the offence of notorious and exceſſive drinking; 
which if it could effectually be reſtrained by penal laws, 


would well deſerve the ſerious attention of the Legiſlature: 
on account of the manifold and great evils that attend the 


ſpreading of this contagious vice, which is at once alike de- 


ſtructive of the induſtry and honeſty, the health and the 


morality, of all who yield to the habit; not to mention the 


inſtant danger of violent and outrageous crimes, which are 


fo often committed i in this ACE of willful alienation of | rea- 
fon. | | 


An old Ratte 1436, c. 144. brain rt no man be found 


in taverns © after the ſtraike of nine hours,” under pain of 


50s. By the act 1617, c. 20. a drunkard, (or he who haunts 


tavern or alehouſe © after ten hours at night, or any time of 
„the day, except in time of travel, or for ordinary refreſh- _ 
« ments),” ſhall pay a fine of L. 3 for the firſt offence, of 
L. 5 for the ſecond, and of L. 10 for the third; and ſhall 


be put in the jugs, or ſent to jail for the ſpace of fix, 


or twelve, or twenty-four hours, (as it is the firſt, ſe- 
cond, or third offence), in caſe of refuſal or inability to 
pay theſe ſums. The act 1667, c. 19. proportions the fine 
to the rank of the offender; being for a ſervant 20s. ; for 
a yeoman 40s. ; for a burgeſs, gentleman or heritor L. 10; 


| for a baron 20 ne and ns a nobleman L. 20; with an 
. e e 0 "Ulternative 


1 The act EN c. 74. 1 1 chat common women 5 1 at the utmoſt 


. ends of the town, where leaſt perell of fire is, and that na man ſet them 


houſes in the heart of the town, under the mw of ane unlaw, or zit receipt 
« them under the — paine,” 9 55 | 
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alan of, corporal puniſhment, accarding to the degree 
of the fault, if the offender be unable to pay. Theſe ſtatutes are 
| ratified and renewed, by others of a later date, 1672, C. 22. 


for the pariſh ; the. ſecond, empowers the preſbytery to ap- 
point a proſecutor and informer for the bounds; and the 


of the aer, er the wirr x ae open to all 
dhe world. 0114 0% A 8105 


= 1 3 cloſe this part of the catalogue, with men- 
tion of thoſe ſhameful and unnatural luſts, which, are known 


by the names of Sodomy and Beſtiality; and which, by our 
law, like that of moſt other countries in Europe, juſtly expoſe 


1693, c. 40, 1696, c. 31. of which the firſt empowers the kirk- 
ſeſſion, in a certain caſe, to appoint an executor of theſe laws 
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third, beſides various proviſions tending to limit any review | 


Sodomy and 
Beſtiality. 


the offender to be puniſhed with death, as one whoſe" very 


preſence is a pollution to the ſociety, of his fellow-creatures, 
SUFFICE it to ſay with reſpect to the firſt, that the crime 


the 1ſt of September 1570, John Swan and John Litſter, are 
convicted © of the wild, filthie, execrabill, deteſtabill, and 
_ © unnatural fin of ſodomy, otherwiſe named bougarie, abu- 
* {and of their bodies with utheris, in contrare the lawes of 
God, and all other human lawes.” They are doomed to 
be ſtrangled at a ſtake, and their bodies to be caſt into a fire, 


chael Erſkine, © delated (as the record has it), of diverſe 
* points of witchcraft and filthy ſodomy.” He was con- 
victed © of the haill crimes, contained in his dittay,“ with 
exception of a ſingle act of ſorcery, and had ſentence “ ts 
* be worried at ane ſtaik while he be dead, and thereafter 
6 Ks bogy' to be burnt to aſhes,” 


TuERI 


8 


is only mentioned twice in the courſe of our records. On 


and burned to aſhes. The other inſtance, is the caſe of Mi- 


April 2. 1639. 


— "IO 
x5 — 
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Beſtiality. N 


Mar. 1. 1675. 


Feb. 4. 1734. 


PUBLIC POLICE OR OECONOMY. 


THERE have been more frequent inſtances of proſecution 
for beſtiality : as in the following caſes among others, where 


the trial iſſued in ſentence of death; which was ordered to be 


carried into execution in ſome unuſual way. James Mitchell 5 


had ſentence to be drowned in the North Loch of Edinburgh, 
between four and five in the morning; in order that the 
public eye might not be offended by the ſpectacle of the 
death of ſo vile a criminal. Andrew Love, 19th April 
1662; Major Weir in April 1650 Thomas Fotheringham, | 
November 11. 1792; and George Robertſon, December 14. 
1719; were ſeverally condemned to be ſtrangled at a ſtake; 
and, (that no veſtige of them might be committed 'to our 
common parent), their bodies were ordered to be burned to 
Aſhes. In the caſe of David Oliphant, the attempt to com- 
mit this crime was found relevant to infer an arbitrary : 
puniſhment, and the plete” act to "Infor chan But ts 
| eee was not — | PE RE Fs ee” 


7 . 
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CHAPTER XxII. 


; or EGYPTIANS, —SORNERS,—EXACTORS OF BLACKMAIL,— 
| VAGABONDS,—AND HARBOURERS OF VAGABONDS. 


6 2 — 


ME ſeveral offences of drunkenneſs, fornication, clandeſ- gGyPTIANS. 
2 tine marriage, bigamy, adultery, inceſt, and unnatural ——vY— 
luſt, which have now been ſpoken of, have a natural coherence, 
(and therefore I have treated of them in ſucceſſion), as vio- 
| lations of tbat order and decency of life, which in every 
well regulated ſociety it is one great object of the laws to 
maintain, The offences which make the ſubject of this chap- 
ter, are not only cogniſable for the ſame reaſon; but alſo 
as they are attended with ſome hazard to the peace and fe- 
curity of the inhabitants of the land, both in 3 and 
e . 


1 Taz firſt that I ſhall mention, is the offence of being Egyprians te ; 

one of the perſons called Egyptians, or Gypſies. Reſpect- Hiſtory. 
ing the origin or extraction of the breed of people diſt in- 
guiſhed by that name, (who ſeem to have been firſt taken 
notice of about the year 1417), little more ſeems to be known 
with any certainty, than that they were not an accidental 
aſſociation, of vagabonds, but a diſtinct and unmingled race 

Von N | of 
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of foreigners, who travelled into Europe from the eaſt 7, 
They firſt appeared in Hungary and Bohemia, (the countries 
where they are till in the greateſt numbers, and hence in 
France they are called Bohemians), and ſeem to have given 
themſelves out for a ſet of holy men or pilgrims, who were 


upon this expedition by way of penance, or on ſome reli- 


gious account. As ſuch they accordingly received paſſes 
and recommendations from the Princes in that quarter; by 


means of which, and under the direction of their chiefs, 
(or Dukes and Kings as they choſe to call them), they quick. 
ly paſſed into and MT all the other kingdoms of 

Europe. 5 


Ir was however ſoon found, that theis manners, a their 


morals, did by no means correſpond to the ſanity of their 
pretended errand ; and as new ſwarms of them were con- 
tinually coming ard, which were joined by all the idle 
and diſſolute of every country on their way; they came to 
be felt as an intolerable nuiſance, and in the courſe of the 


16th centur were every where proceeded againſt as ſuch. 


They were baniſhed out of Spain in 1492 out of Germany 
by an Imperial Conſtitution of 1500; out of France by an 


edict in 1561, and by another in 1612; and out of — 


by ſtatute 15 the 22d of r VIII. 


Tur l. laws of ad likewiſe, in their numerous provi- 
ſions for the reſtraint of rogues and vagabonds, never fail 
to enumerate the un, as ne the foremoſt and moſt 

e e 


Graelman, a German author, who has written a treatiſe on this uubjec, with 
conſiderable learning, endeavours to ſhow from their manners, inſtitutions, and 
| language, that they were Hindoos of the loweſt caſt, who had been driven from. 

ther native conntry, by the — of — | 
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incorrighby: But all ordinary means having proved inſulß 


TCient to reſtrain ſo numerous and ſo ſturdy a crew, the Privy 


Council at length, in June 1603, were induced to venture 


on the more effectual expedient, (recommended by the ex- 


5 ample of ſome other realms), of at once ordering the whole 


race to leave the kingdom by a certain day, and never to 


return under the pain of death. A few years after, this pro- 
clamation was converted into a perpetual law, by ſtatute 


15609. c. 13.; with this farther convenient, but very ſevere pro- 


viſion towards the more effectual execution of the order, 
that it ſhould be lawful to condemn and execute them to 
the death, upon proof made of the ſingle fact, © that they 
Hare called, known, repute and holden Egyptians.”” The 
ſtatute annuls at the ſame time all protections and warrants 
purchaſed by the Egyptians from his Majeſty or Privy Coun- 
cil, for their remaining within the realm; as alſo all pri- 
vileges purchaſed by any perſon to reſet, entertain, or do 
them any favour. It appears, indeed, from a paper in the 
appendix to Maclaurin's Caſes, that even the King's ſervants 
and great officers had not kept their hands entirely pure of 
this ſort of treaty with the Egyptian chiefs ; from whom 
ſome ſupply of . in this way be occaſionally ob- 
tained. WC 


- Tux firſt gypſies that were brought to trial on the 8 
were four perſons of the name of Faa; who on the 31ſt 
July 1611, had ſentence to be hanged. They had pleaded 
upon a ſpecial licenſe from the Privy Council to abide with- 
in the country; but this appearing to be clogged with a 
condition of finding ſurety for their appearance when 
: called voy and their ſurety being . at the horn, for 
. 1 u 2 | failure 
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CHAP. XXII. Allure to preſent them; they were held to o have infringed the 5 


Trials of Egyp- 
tians. 


Jan. 23. and 24. 


Jan. 29. 


terms of their protection. 

Tux next trial was on the 1 th and 24th july 1616, in the 
caſe of other two Faa's and a Baillie (which ſeem by have 
been the moſt noted names among the gypfies); and here 


was ſtarted that plea which has ſince been repeated in al- 2 


moſt every caſe, but has always been over-ruled, viz. that 


the act and proclamation were temporary ordinances, and 


applicable only to ſuch Egyptians as were in the coun- 


try at their date. Theſe pannels, upon conviction, were or- 


dered by the Privy Council to find caution to the extent of 
rooo merks to leave Scotland, and never to return; and ha- 
ving failed to comply with this injunction, they v were in con- 
ſequence condemned to die. | 


IN January 1624, follows a ſtill more ſevere example; no 


fewer than eight men, among whom Captain John Faa, and 
other five men of the name of Faa, being convicted, and doom- 
ed to death on the ſtatute. Some days after, there were 
brought to trial, Helen Faa, relict of the Captain, Lucretia Faa, 


and other women, to the number of eleven; all of whom 


were in like manner convicted, and condemned to be drown- 
ed 1. But in the end, their doom was commuted for baniſh- 


ment, (under pain of death), to them and all their race. 


The ſentence was, however, executed on the male convicts; 


and it appears that the 1 terror of their fate * been of ma- 
terial 4 


1 4 The aſſize for the maiſt part findis, that the perſones on panel, dos 8 | 
« boundis, and repute and holdin for Egyptianis, and be their remaining within 
« this kingdome, and nocht removeing thaimeſelfis furth yrof, conforme to the 
« a& of Parliament, findis —_— — everie ane of * giltic and — | 
« of contravening thereat”. | 


PUBLIC POLICE OR ' OECONOMY. 


terial ſervice ; as for the ſpace of more than 50 e from 
that time, there 1 is no riet oF 1 an Egyptian. 


| Towarns the end of that century, the nuiſance ſeems Trials of IR 


to have again become -troubieſome. On the 13th of De- 
cember 1698, John Baillie, and fix men more of the ſame 
name, along with the wife of one of them, were indicted as 
Egyptians, and alſo for ſundry ſpecial miſdeeds ; and being 


convicted, (all but the woman), they were ordered for execu- 
tion. But on this caſe, it is to be remarked, that the Court 


had fo far departed from the rigour of the ſtatute, as not to 
ſuſtain a relevancy on the habit and repute of being an 
Egyptian, of itſelf , but only along, © with one or other of 
d the facts of picking and little thieving,“ libelled ; thus re- 
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EGYPTIANS. 


2 


tians. 
Dec. 13. 15, 19. 
1698. ; 


quiring ſome proof of actual guilt in aid of the evil Ae. In 


theſe terms they were accordingly convicted. In the next 

trial, which was that of William Baillie, June 26. 1699, a 

ſtill farther indulgence Was e 2; for the interlocu- 
| tor 


* They find their being called, holden, and repute Egyptianes, with one or 
© other of the facts of pykeing and little theiving; relevant to infer the pain 


= 64 of death; and ſuſtains the facts of e or little theiving, relevant, * e. 


4 to infer an arbitrary puniſhment.” 
Verdict. « Find it proven, that John Baillie elder, &c. are guilty of being 


called, holden, and repute Egyptians; and alſo finds it proven, that the haill 


4 forenamed. pannells (except the ſaid Margaret * are guilty of being art 
-” and yore of pykeing and. pettie IG | 


2 « They find the ſaid William Baillie's e called, idle and repute ane 

1 Egyptian, with ſeveral of the facts, of pykeing or little theiving, or ſeveral acts 

« of beating and ſtriking with invaſive weapons, relevant to infer the paines of 

_ death; and ſuſtains the act of pykeing or little theiving, or NO and ne” 
1. * king, or <, relevant to infer an * „ 
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June 27 and 28. 
* | 


July 19. 1714. 
Aug. 7. 1714. 


july 20. 1714. 
Aug. 10. & 11. 


1714. 
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tor required a proof not of one only, but of ſeveral of the 
« facts of picking or little thieving, or of ſeveral acts of 
e beating and ſtriking with invaſive weapons.”” He was only 
convicted as an Egyptian, and of one act of ſtriking with an 
invaſive weapon and he Kanpes, in n with his 
life. | 
Tarrs lenient * of dealing with the . was not 
taken, however, from any opinion of it as a neceſſary thing; 


nor was there any purpoſe of preſcribing it as a rule for 
other times, or for future caſes of the kind, where ſuch an in- 


dulgence might ſeem improper. As appears from the inter- 


locutor of relevancy in the caſe of John Kerr and Helen 


Yorſton 1, and of William Baillie and other ſeven; in both 
of which the ſimple fame and character of being an Egyp- 
tian, is again found /eparatim relevant to infer the pains of 
death 2. Kerr and Yorſton had a verdict in their favour, | 
Baillie and two of his aſſociates were convicted, and con- 
demned to die; but as far as concerned * (for the 
ert 


Y 
*. 


1 4 Find the ſaid pannels, or either of them, their breaking in upon hi 3 : 6 


Jn of Pilmuir, &c. or, /eparatim, the ſaids pannels, or either of them, their be- 


ing ſorners, by maſterfully taking meat and drink of her Majeſty's leiges with · 

e out paying therefor; or art and part of any of the faid crimes, or, ſeparatim, 
« the ſaids pannels or either of them, their being called, known, habit and re- 
« pute to be Egyptians, relevant to * the ESA of nth, and conſiſcation « =: 


Ke movenbles, and remit, Gee.” 


„ ne b being. 


4 called, known, habit and repute Egyptians, relevant to infer the pain of 
4 death; but allows the ſaids pannels, or any of them, to adduce what legal evi- 
| & dence they can, to prove they were reputed to be honeſt perſons, and of no 
6 had character. that the afſize may be the better able to determine whether 
the ſaids pannels were _ — _—_— habit and * to 15 * 


« tians. * 
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9 a were r this on was afterwards mitigated ! 
Into. neee under ow of death i in caſe of return. 


A 10 0 as the moth of Ad 171 5, the 8 man oh 


I underſtand it) was again indicted, not only for being found 


in Britain, but for continuing his former practices and courſe 
of life. Notwithſtanding this aggravation, the interlocutor 
is again framed on the indulgent plan-:; and only infers the 
pain of death from the fame and character of being an Egyp- 
tian, joined with the various acts of violence and ſorning, to 


the number of three, that are ſtated in the libel. Though 
convicted nearly to the extent of the As he 8 


eſcaped with tranſportaion. 

| Nox have J obſerved that the Court, in ian later a; 

have thought it neceſſary to proceed upon the repute alone, 

unvouched by evidence of at leaſt one act of theft or vio- 
lence; ſo that upon the whole, according fo the practice of 

later times, this ſort of charge ſeems to be reduced nearly 


0 to the level of the charge of being habite and repute a thief 


at common law. Judgment was given to that effect up- 


34.3 


EGY PTIANS. 


— — 


Trials of Egyp- 


tlans. 


Aug. 29. 1715. 


Sept. 8. & 15. 
1715. 


on full debate 1 in the: calc of Pinkerton. and others 2; two of Aug. 16. & 23. 


whom 


1 September 6. 1715. Find the ſaid pannels, or either of them, at the timgg 
„and in the manner libelled, their having taken poſſeſſion of a houſe belong - 
« ing to, &c. and of an houſe called, &c. and of another houſe belonging to, &c. 
and when in the ſaid houſes, they or either of them their taking corn, ſtraw, 
or hay for their horſes without the conſent of or paying the price therefor 

to the owners, and being habit and repute, and going under the deſignation of 
_« Egyptians, jointly, relevant to infer the pain of death, and other pains libelled. 


—” And alſo finds the ſaids David Pinkerton, alias Maxwell, John Marſhall 
„ and Helen Baillie, alia, Douglas, pannels, or any of them their being habit and. 
« repute to be Egyptians, ſorners, or maſterful beggars in conjunction with the ſaid 


- N or any of ey their . the times and * ubelied guilty art 
ö . and 


1726. 
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CHAP. XXI. whom were hanged, and two tranſported ; though: even the 
| latter were convicted to an extent which, in terms of the in- 
terlocutor of relevancy, ſhould have been ſufficient to forfeit 
their lives. The ſame courſe was held in the trials that 

took place at Jedburgh, in 1731 and 1732; which ſeem to 
be the laſt where any proper diſcuſſion of this ſort of charge 
can be faid to have taken place. Thus, upon the whole, it 
may ſeem to admit of doubt, whether by this long uſage 
of a lenient conſtruction, and by reaſon of the better order 
of the country, (which no longer requires the uſe of ſuch. 
irregular expedients), the ſtatute has not thus far been diſarm- 
ed]; and this point of dittay been reduced to be no otherwiſe 
of a capital nature, than in the qualified and more reaſonable _ 
\ 1 ſenſe above explained. It is true, that the fame of being an 
=> 29 _ : Egyptian, was part of the charge in Wilſon and Macdonald's 
Aug. 9. NN caſe; and in the caſe alſo of Macdonald and Jamieſon. But 
8 the interlocutor in both inſtances, was conceived in the ge- 
neral and ordinary terms, inferring the pains of law ; and 

a conviction followed of ſuch facts which were capital of 

themſelves, without any regard to the character or habits of 


the men. 


0 tis e | Tovcuinc the proof of ſuch a charge (if ever it ſhall again 
Charge. be the ſubject of a ſpecial inquiry): It will not be ſufficient 
to prove, in general, that the pannel is habite and repute a 
ſorner, vagabond, or; thief; or that he is addicted to thoſe 
pilfering and vitious courſes, which are common to Egyp- 

tians with other wandering and diſſolute ſocieties. The ſpe- 
| cial opinion of him as an Egyptian, or one of a different breed : | 


from the other inhabitants of this land, matt be eſtabliſhed; 
| | 5 "ry 


« and part of the facts of violence, theft, robberie, or attempts of . * 
„ belled, or any of the ſaids fats, relevant to infer the "pou of death and confiſ- 
te cation * N | 


PUBLIC POLICE OR OECONOMY. 


and this proceeding on: thoſe noted and peculiar clin; 


ces of manners and appearance, by which, in all countries 


that they have viſited, this looſe and lazy race have ſo re- 
marzkably been diſtinguiſhed. Among theſe ſome of the chief 
are the black eye and ſwarthy complexion, —a peculiar lan- 
guage, or gibberiſh intelligible only to themſelyes, — the 
Practice of palmiſtry and fortune- telling, and the cuſtom 
oh living (as far as the climate will permit), i in ſolitary places 
and i in tas. open air. | | 


I. A Cons wick 8 crime 6k being an Egyption, we 


may rank the kindred, and alſo capital offence of So- 
| NING; being one of the many evil habits to which that 
profligate and ſturdy crew have every where been addict- 
ed. By ſorning we underſtand the maſterful taking of meat 
and drink without payment; a thing which in the for- 
mer undiſciplined ſituation of this country, (happily ve- 
ry remote from the preſent), thoſe numerous bands of 
_ diſſolute and lawleſs people eaſily accompliſhed, more eſpe- 
_ cially in remote and ſolitary ſituations, where they chiefly 
haunted, by the very terror of their looks and appearance, 
and their known violent and vindictive temper. The ſtate 
of Scotland in this reſpect, if we may truſt the deſcription 


that is given of the numbers and the manners of thoſe va- 


gabond fraternities, by one who was able to judge and had op- 
_ portunity of knowing, was indeed ſuch as we have now ſome 
difficulty to imagine. Fletcher of Salton, in a treatiſe writ- 
ten in 1698, affirms that the numbers who lived as vagabonds, 
even in ordinary times, (and in that year of dearth they were 
double), amounted to at leaſt a hundred thouſand; who (he 


Vor. II. „ ͤöX ð ̃ DV:U : lays) 


| 1 855 3 Obf. on Stat, p- 333.—4. | 
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Sorning a great 
Oppreſſion for- 
merly in Scot- 
land. 
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CHAP. XXII. 


Statntes deviant 
Sorning. 


or OFFENCES AGAINST THE 


gays) might be ſeen on all Shads of public meeting, both» 
men and women, perpetually drunk, curſing and blaſphe- 
ming, and fighting together; who lived without any regard 


or ſubjection either to the laws of the land, or even thoſe 
of God and nature; fathers inceſtuouſſy accompanying | 
with their own daughters, the ſon with the-mother, and the - 


brother with the ſiſter ; and of whom no Magiſtrate could 


_ diſcover, that ever they were baptized, or which way one 


in a hundred of them died. © They are not only (fays. 
he) a moſt unſpeakable oppreſſion to poor tenants, (who 


if they give not bread or ſome kind of proviſion to per- 


* haps forty ſuch villains in one day, are ſure to be inſulted 
« by them), but they rob many poor people who live in 
© houſes diſtant from wy ed aa EPL * 


IN like n manner, the ie book; in its numerous provi- 
ſions againſt ſorners, bears ample teſtimony to this intole- 
rable grievance, In ſome of theſe they are deſcribed as 
“ companies overlyand the King's lieges,” in others“ as 
„ overliers and maſterful beggars with horſe hounds and 


% other gudes,” or as thoſe “ that daily oppreſſis and 
« herryis the King's lieges:“ And high pains are de- 
nounced againſt them as thieves and robbers; which in 


effect they were. According to the laws of Robert II. 


c. 12. offenders of this ſort (there denominated Catberani), 
and whom it deſcribes as perſons who paſſed through the 


land, © comedendo patriam, et conſumendo bona comitatuum, et 


| *. captendo per vim et violentiam bona et victualia, were to be 
treated as fugitives and rebels; and might lawfully be kil- 
led on reſiſtance, or refuſal to ne. TD TRE act 1449, c. 22. 


| orders 


2 Second Diſcourſe on the Affairs of Scotland, p. 145: 


%W 
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orders a ſorner to be laid in irons, to loſe an ear, and to be 
| baniſhed, and in caſe of return to be hanged ; and more di- 
_ realy ſtill, (though probably intended for the caſe of a 
known and obſtinate offender), the act 1455, c. 45. orders 
| juſtice to be done upon a ſorner © as upon a thiefe or 
« riever.” The rubric of this ſtatute, i in the firſt edition, or 
black acts, is“ of /orning”” ſimply ; in the later edition, in 
three ſmall volumes, it is in theſe words:“ Sornares ſhould 
be puniſhed to the death :* But whichever of theſe be the 
correct reading, the appointed pain, being that of a thief or 
riever, is the pain of death. And this is made ſtill more 
dlear by the later ſtatute 1477, c. 77. 3 which orders the 
_ King's Juſtice to execute the law upon a common ſorner 
TM on a commoun thiefe or artnet , 


"A . ſeems to PET been found to that effect, up- 


on a charge of ſorning among other crimes, in the caſe of 
the Macgibbons ; where the thing is libelled to have been 
done in a hoſtile manner, and with convocation of the lie- 

ges, and arms*, And more expreſsly in the caſe of Kerr 

and Yorſton, which was not. attended with any ſuch ag- 
gravation, the crime of ſorning, equally as that of being an 
Egyptian, is found relevant to infer a capital concluſion. 2. 


XA. 1 Theſe 


1 They find the articles wakes] in the defence, relevant, in reſped that 
* it is libelled, that theſe deeds 1 were done in a hoſtile manner, with convocation 


8 of the liedges i in arms.” 


2 6 « Or, /e wane, the aide pants; or NET of 1 their being ſorners, 


Set 6 by maſter full ly taking meat and drink off her Majeſty's leiges, without paying ' 
# a therefor ; or art and part of any of the ſaid crimes; or, ſeparatim, the ſaid 


© pannels or either of them, their being called, known, habite and repute to be 


"0 abe. relevant to infer the pain of e _ nn of move 
555 les. ”* | | 


— 
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Dee. 18. 1676. 
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CHAP. xxl. Theſe FEI were Bob verd 00 iow have 1 diſeo. 


Deſcription of = 


the Crime. 


July 27. and 
Aug. 7. 1714. 


Form of a Li- 
bel for ſorning. 


vered any inſtance of death inflicted for ſorning fingly 5 
though along with other violences and oppreſſions to which 
ſorners were commonly addicted, it ſometimes was the 
ground of a capital ſentence z as for inſtance 1 in the nn 
b as of the ein 6ny Lodi eee e 


Dn proper aeforipeivn of cli: is aha main of meat, 
drink, or victuals only, and not of free- quarters; though this 


practice alſo, which indeed is a wrong of its own fort, has 


ſometimes been inaccurately added to the-deſcription of it 
in indictments. But the interlocutor in the caſe of Kerr 


and Yorſton ſpecially limits ſorning to the kinds above men- 


tioned. And in the caſe of Baillie and Watſon, where this 
objection had been ſtarted, the Lord Advocate in his infor- 
mation ſays, as to the exacting of quarters without pay- 
« ing therefor, the purſuer does not pretend that this is ſor- 
„ning; but it is a crime of its own- nature, that deſerves to 
e ware . ie i | 


Ix regard to the form of a libel for ſorning. Being a ge- 
neric offence, which does not ſtand upon a ſingle deed, but 


upon the repeated acts and habit of offending, which ſtamp 


a character upon the man; it may, like others of that de- 
ſcription, admit a certain latitude in the way of charging the 
particular articles and inſtances, from which. that character 


is to be made out. On the other part, to libel ſorning quite 
at large, without any ſpecification of particulars, in the ſame 
manner as the charge of being an Egyptian, this would be 
unwarrantable; ſince there is not in the one as in the 


other caſe, the authority of ſtatute to laacify ſo unuſual 

and ſo dangerous a form of proceſs. It is true, the thing 

was once permitted to be GORE oa: the caſe of the Mace 
9 e | 


PUBLIC POLICE. OR OECONOMY. 


15 gibbons for the ſpecial reaſon, (it was ſaid), that the ſor- 
ning had been committed by thoſe pannels in ſuch an open 
and hoſtile manner, as brought it near to a caſe of inſurrec- 
tion and treaſon. But far from paſling i into a practice on that 
account, this freedom was in the caſe of Watſon and Baillie 

refuſed to be allowed; and the charge of ſorning found ir- 


rely and a for that very reaſon". a 


III. W PORE = a or felonious conſtraint, 
which often went hand in hand with ſorning, was the ex- 


July 27. and 
Aug. 7. 1714. 


Exacting af 
—— 


acting of what was called blackmail, © firma nigra. 


This was a ſort of ranſom money, which was given to pro- 


tect the payer, his goods and effects, from theft and depre- 
dation; and is ſaid to have been ſo denominated, in oppoſi- 
tion to © alba firma, or, © ſilver mail, as being often paid 
in copper and baſe-money, by poor and helpleſs people. 
Ihe thang itſelf, as well as the term, was well known, not 
only in the highland parts of Scotland, but in the border coun- 
ties of both kingdoms ; where the weak on either fide of the 

border put themſelves under this ſort of aſſurance to the pow- 
erful of the other, and ſometimes of their own. Being a plain 
_ encouragement to rapine, and a great obſtacle to the courſe 
of juſtice, even the paying of it was by ſtatute 1567, c. 21. 
| (which proceeded on a propoſition of the border counties), 


made a capital crime. But I have not met with any in- 


ſtance of death inflicted even on the tater, much leſs on the 
payer, for that ſort of oppreſſion ſingly. Along with other 
enormities, nearly allied to it, and commonly practiſed by 
the ſame perſons, it might go to make up the capital charge: 


as. 


%% And the Lords find, that the ſaid libel, not ſpecifying any particular fa&t 
olf ſorning, is in that part thereof not relevant, and therefore repel the ſame.” 


CHAP. XXII. 


OF OFFENCES AGAINST THE 


as it ſeems to have done in the caſe of James Gullan and = 


John Gray, two meſſengers at arms, concerning whom there 


is this entry in the manuſcript abridgment of the books of 
adjournal. October 3. 1550, Jacobus Guland, Fohannes 
© Gray, conviet. de captione et apprebenſione Jobannis Guttry, et 
ab ipſo proficua pro ſua libertate recipiend. item de communi op- 
“ preſſione, et lie forning legiorum ipſos cogend. et compellend. ſibi 
&« firmas et proficua (lie black males), perſolvere. —Suſpenſ. . It 
was alſo charged in the caſe or" the Maogibhous, December 
18. 1676. 1 By 1 * 
HAPPILY, it will not be 1 to engage in a more 
particular inquiry concerning the nature of this enormity, 
which is now almoſt entirely unknown: Though the period 
of our complete deliverance from it is not ſo diſtant, as from 
the preſent ſtate of things we ſhould be led to conceive. No 
longer ago than the months of June and May 1741, a bond 
of blackmail was entered into between John Graham elder 
and younger of Glengyle, and various: landholders of the 


counties of Perth, Stirling and Dumbarton; in which con- 


tract, Glengyle, in conſideration of eee payment of 
L. 4 for every L. 100 of valued rent of the lands ſubſcri- 
bed for, engages either to reſtore the cattle ſtolen from thoſe 
perſons, within ſix months after intimation of the theft, (if 
made to him with due diſpatch), or to pay the value to 8 
owners. The aſurance is, however, expreſsly covenanted 
not to extend to the caſe of mere pickeries committed upon 
the lands of the ſubſcribers; and what ſhall be eſteemed a 
theft and not a pickery, is explained and ſettled thus: De- 


« claring, that one horſe or black cattle ſtolen within or 
| Oy ce without 


The original record for the year 15 50 is not now extant. 


K 


— 
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« without doors, or any number of flieep above ſix, ſhall be. 
1 anne to be a rden and not pickery'. CE | 


1v. Tus PEE claſſes of evil doers which have now been 
mentioned, are all of them included under the more general 


denomination of vagabonds; for our riddance of whom we 


have a long ſucceſſion of ſevere and anxious ſtatutes, in pro- 
portion to the great need in which we formerly ſtood of a 
relief from that ſort of nuiſance and oppreſſion, 


IN terms of thoſe laws, there are to be held and treated as 


vagabonds, or maſterful beggars, —all bards and jugglers, all 


uſers of ſubtle crafty and unlawful plays, Egyptians, ſor- 


ners, fenzeit fools, (pretended idiots, that is), counterfeit 
deaf and dumb perſons, fortune tellers, pretenders to know- 
ledge in charms, prophecy, or other abuſed ſciences 2 alſo 


all minſtrels, ſongſters, and tale-tellers, not being in the ſer- 


vice of the Lords of Farliament, or the great burghs. 


Fon this multifarous deſeription of delinquents, a great 


variety of corrections have at different tims been appoint- 


ed; ſuch as baniſhment, loſs of the ears, being in the 
King's will, and the like. But by the act 1579, c. 74. 


which upon the whole 8 to be the leading regulation, 
they 


7 Sigg by Rania of Mildovan, Napier of Ballikinrain, Buchanan of Bal. 


| quhan, Buchanan of Glins, Wright of Eaſter Glins, Monteath of Kepp, Key of 
rain Wright of Pouſide, Robert Galbraith, portioner of Edinbelly, and 
Buehanan of Cremanan. It is printed entire in the Appendix. 


- 2 In the Tees © of Baillie, Watſon and * 8 Guly 27. Auguſt 7. 17140 The 
Court © Find the ſaid pannels, or any of them, their being vagabonds, and ha- 
l ving no ſettled reſidence, nor honeſt and viſible way of living, relgvant to ins. 


+ fer an arbitrary puniſhment.” | 


BED 


F 
. 
— HS — Toon 

W's. 3 er 


WE 


2 
2 
* * 2 5 
* yi 4% Wen — wk 
2 SE + 25 4 4 1 3 
: 22 2 7 
— 


_— 
3 4 


351 5 
: . 5 js 12 
VAGABONDS. 17 
—ͤ ä — 3 
Loni 3 
Vagabonds. 


1449, c. 22. 
1457, c. 79. 
1579, c. 74. 
1592, c. 149. 3 
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CHAP. — they are ordered to be Mid! in irons, and upon conviction by an ä 


1579. c. 74. 
1597, c. 272. 
1617, c. 10. 


1663, c. 16. 


Laws: a | | 
88 V. 
gabonds. 


we have now bee diſcourſing. | 


aſſize, to be ſcourged, and have their ears bored with a hot iron, 


unleſs ſome one will find ſurety to take them into his ſervice for 


a year; from whom if they deſert they are to be ſcourged and 
again bfirned through the ear; and upon a ſecond deſertion 


they are to be hanged as thieves. Beſide theſe, there are many 


other proviſions, both in the above and other ſtatutes, (but 
which have hardly, been ever put in execution), for compel- 
ling both them and their children to ſerve for a term of 
years, and even ih ſome caſes for life, either in public and 
common works, or with ſuch individuals as will take charge 
of them. There are alſo two Britiſh ſtatutes which may de- 
ſerve to be particularly taken notice of: the act of the 
9. George II. c. 5. which puniſhes the pretending to exer- 
ciſe any ſort of witchcraft, ſorcery, enchantment or conju- 


ration, fortune-telling, or diſcovery of ſtolen goods, with a 


year's impriſonment, and pillory once a-month'; beſide ſure- 
ty for the perſon's good behaviour in future, if the Judge 

ſhall ſee cauſe. The other is the act of the 4. Geo. I. c. 11 
which makes it lawful for a perſon, arrived at the age of 
fifteen, to indent himſelf for tranſportation, and fervice in 


any of the American colonies, for the term of eight years; 
the contract being ſigned in the preſence, and with the ap- 


probation of two ä ol. Peace for the place where it : 


| is made. 


v. I sHALL now cloſe this chapter, with a word or two 
concerning the miſdemeanour of keeping a houſe of harbour- 
age and entertainment for thieves and robbers, Egyptians, 
and other ſuch vagabond and diſorderly perſons, of whom 


Achmer 


runll POLICE OR OECONOMY. | 


Ader this iamb other practices of the ſame pernicious 
encouragement to the idle and worthleſs, we have many 
ſharp and ſevere enactments, eſpecially relative to the High- 
lands and borders; and ſome which, being made for looſer 


times, when both the height of the diforder, and the weak- 


neſs of Government, made recourſe be had to violent and 
_ exceſſive denunciations, might not now be thought proper, 


5 (if indeed they ever were), to be put in execution. By one 
im particular, the act 1567, c. 21. whoever intercommunes 


with a thief within forty-eight hours before or after his 


doing of a theft; or whoever ſhall within that time give him 


food, harbourage, or aſſiſtance, either in his going to or co- 


ming from his theftuous deed, (and the act has not required 


ſpecial proof of che aſſiſter's knowledge of the theftuous 
2 re is to be n art and: "ru ve the theft. re; 


Bor e of any of thefe flncureii or of ſpecial 
comfort and privity as to any particular act of theft; the 
cearning a livelihood by keeping a known and peculiar houſe 
of haunt and harbourage for perſons of that looſe and diſor- 


_ derly deſcription, is an offence which cannot be neglected 


even of the common law: being in its very nature a nui- 
ſance to the neighbourhood ; 3. a ſubſtantial though tacit aſſo- 
_ ciation with thieves in their trade, as well as a partici- 

_ pation of their gains; and a material, nay indiſpenſable 


aſſiſtance to them in their adventures, without which their 
| confederacy could not ſubfſt, nor their buſineſs thrive 1 


f de carried on. 


tha anchileiiy; of the common law alone, a libel was ac- 
cordingly raiſed for this, among other offences, againſt John. 

and Elizabeth Bell, in 736. It ſets forth in 1 the preamble, 
| Vos. HI. : * * N = That 


Harbouring 


Thieves is a 


Crime at Come 


mon Law. 


Con viction at- 

Common Law 
for harbouring 
Thieves. 

June 2. 1736. 
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CHAP. "SIN. © That whats by the laws of God ke the laws as; this and 


June 11. 1736. 


June 15. 1736. 


all other well governed realms, theft, or the reſet of theft, 
% or the entertaining and aſſiſting of common thieves, wvagrant 
&« perſons, tinklers, Egyptians or vagabonds, or the keeping of a 
* houſe for a haunt and tryſting place ta ſuch perſons, and con- 
te cealing them therein, and the aſſiſting common thieves and 
* robbers to make their eſcape from the officers of the law: 


* As alſo, the outhounding and directing of common and 


% known thieves where to ſteal, are all and each of them 
* crimes of a high nature, and ſeverely puniſhable, more 
<« eſpecially when the ſame. are perpetrated and reiterated 
* by perſons known habite and repute to be re/etters and en- 
e tertainers of common thieves, robbers, vagabounds, and vagrant 
« perſons.” In the minor propoſition, beſide a direct charge 


of breaking the ſhop of Francis Gibſon, the libel ſets forth 


numerous inſtances of thieves repairing to the pannel's houſe 
recently before or after the fact; and of ſtolen goods brought 


_ thither ; and of ſearches made, and criminals apprehend- 


ed there, and the like; and it concludes with charging, that 
the pannels are habite and repute for harbourers of thieves, 
The interlocutor of Court finds it relevant (inter alia) 
to infer the pains of law, The ſaid pannels, or any of 

them, their being habite and repute common thieves, or har- 
* bourers of notorious thieves, or reſetters of ſtolen goods, 
joined with all or any of the facts charged againſt the 
« pannels, or any of them.” That is to ſay; the Court 


would not puniſh upon the fame and repute by itſelf ; but 


only if it were ſupported with proof of one or more acts of 
receiving evil company, and the like. The jury found, 


«© That the ſaid pannels John and Elizabeth Bells were ha- 
bite and repute, and actually have been harbourers and en- 
< tertainers of common and notorious tones, vagabounds, 


„ tinkers 
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. tian and gypſies. On this verdict they were baniſhed 
Scotland for life, under pain of tranſportation in caſe of = 
: return. It was argued in this caſe, for the proſecutor, (and 
on that footing all the articles of the dittay were ſuſtain- 
ed, though many of them were charged with a great latitude 
in point of time and other circumſtances), that in a libel for 
this crime, there neither could nor needed to be as minute 
and accurate a charge, as in the trial of the chief himſelf, 
thus harboured and received; for any of the acts of theft there 
mentioned. Upon ſuch a dittay it is the uſe and habit, the 
way of livelihood that is to be proved, as relative to a certain 
courſe and period of time; and the particular facts of reſet- 


9 
— 


June 18. 2 


—— + 


ting are but as ciremnſtances and indicia, or preſumptions, 


i from which che : pannel's trade 3 is to be inferred. 
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cHAP. XXIII. I IN TEN D, in this Chapter, briefly to take notice of ſome of 
ee e 1 thoſe offences, which are ed as e to the 
y is a — 
Crime againſt intereſt of public trade. | 
ogg of Na- Tat principal of theſe, and in all caſes a capital crime, 
is that of Piracy, or roving and robbing on the ſeas ; ek - 
indeed is even to be conſidered as an offence againſt the law 
of nations; being utterly deſtructive of the intercourſe of 
trade between one ſtate and another. Hence in the law of 
| ſome countries, we find that pirates are deſcribed as beaſts 
F prey, ſea-wolves, and foes of the human race. Hence allo 
the doubt, ſuggeſted in ſome authorities, whether any faith 
[ is to be kept with pirates, or contracts of ranſom and * 
[ 5 like to be obſerved with them; and hence the common 
; | | and eſtabliſhed right of all men, without commiſſion, to 
| | | 0s 


PUBLIC, TRADE. 10 


nk their a and reduce them to captivity”, and eyen, ac-. 
cording to ſome authors, ſummarily to hang them up at the 
main- yard, when overcome and taken at ſea, if they cannot 
eaſily and ſafely be carried to a place of lawful trial; nay, 


it is ſaid, even to do the ſame after arrival i in a port, upon | 


| deine or delay of JoRice?. 


: Upon this zround SG it is, TA beſide an empire 0 over 
the Britiſh ſeas, our Sovereign has an undoubted juriſdiction 
and power, in concurrence with other Princes and States, for 
the puniſhment of all piracies and robberies at ſea, commit- 


ted in the moſt remote parts of the world 3. And for the ſame | 
reaſon, the commiſſion of our Courts is no leſs unlimited | 


with reſpect to the perſons by or againſt whom, than as to the 
place where ſuch depredations haye been committed: ſo as 
to puniſh the pirates of all countries 4, equally as thoſe who 
have their haunt or reſidence in Britain; and ſo as not only 


Piracy commit · 
ted by or againſt 
Foreigners is pu- 
niſhable here. 


to protect the denizens or inhabitants of the Britiſh realms, 


and their property, or that of nations with whom ye are in 
ſpecial alliance; but equally that of all foreigners, whether | 


* Europeans or of the other quarters of the world, and whe- 
Hor Chriſtians or of e orher s _xpligious perſuaſion, with 


placed 


: 


. See — Mea 3. fare . Molloy de Join Mai. N 1. . 4-3 rere 
of Oleron, c. 47. z Coke 3. Inſt. 5 Laws and Inſt. of Admiralty, vol. i. 
p. 1 226. | 


2 Molly, v. 4. hed Ne. 12. 15 


1 4 
- 


3 See Sir Charles INE s charge in caſe of Joſeph Donkin Ge. St. Tr. vol. 3. 
v. 35 Grotius, lib. 2. c. 20. No. 40.; Caſe of Captain Green, March 1705. 


+ Molloy, b. 2. c. 4. No. 9 15. „ 8139 Y 12% ner 
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CHAP. XXIIL whom we are not at war, and are in the uſe of holding trade 
and correſpondence. For the ſuppreſſion of pirates is a 


1701. 


Dec. 8. 1610. 


| OF OFFENCES AGAINST 


matter of common intereſt to all nations that ufe the ſea for 


trade; and if each were only to conſider the injuries ſuf. 
tained by their own people, or only to reſtrain the native pi: 
rates of their own realm, the opportunities of puniſhment 


would happen but ſeldom. Thus, in England, William Kidd x 


and others, were convicted of piracy, committed in the 
Eaſt Indies upon a veſſel, the property of certain Armenian 
merchants. In like manner with us, on the 3d July 1555, 
Gilbert Stalfurde, and twenty-ſix others, had ſenrence of 
death, being convicted, © de piratia et oppreſſione fact. ſu- 


« per ſubditis, mercatoribuſ. ſupradict. noſ. reginæ, ac aliis 


« perſonts extraneis, ſui regni amicis confederatis ad illud,” &c. 


In the caſe too, of Peter Love and others, Engliſhmen, who 
had ſentence of death for piracy, the depredations ſeem to have 


been chiefly upon the ſhips of other nations, Engliſh, Dutch, 
and French. Again; on the 3d November 1624, Brown 


elder and younger, and Dowie and Duff, had ſentence of 


death for an act of piracy, committed on a Spanith veſſel, 
which they ran away with on a voyage from St John's to 
Calais, after throwing certain Spaniards, the owners, over- 
board 2. Likewiſe ; in the caſe of Roger Hews and others, 
: tried in the Scots Court of Admiralty, on the 15th of Novem- 
ber 1720, one of the charges ſuſtained and ſent to the aſſize, 
was the ſeizing of a French floop, in ſome diſtant latitude, 
which is not particularly deſcribed. In the ſame caſe, that 
ſome of the ſhips captured were Britiſh, or the ſhips of ſtates 
in alliance with In, . is charge as an CE TED ok the | 
crime. 1 


n State Trials, vol. v. No. 169. 8 2 Records of Juſt. 


CGG 


- PUBLIC TRADE, : 


1 b of Aa pirate, and that wherein he. if. 


| fers from a regular enemy, is, that he has no licenſe or com- 
miſſion of hoſtility from any acknowledged ſtate or govern- 

ment, (in which claſs thoſe of Algiers and Tripoli have how- 
ever at laſt come to rank); but acts predoniquſly, and car- 
ries on a private and indiſcriminate war, purely of his own 
authority, and upon no principle but his pleaſure. For even 
between nations which are in a ſtate of open war, and much 


more between thoſe which have only, cauſes, of complaint 
for denial of juſtice to their ſubjects, or the like, there is no 


permiſſion of cruiſing and hoſtility to the private citizens 
of either, againſt the other ; in which courſe there could be 
no ſecurity for obſervance of the rules of war, nor againſt 
any ſort of exceſs or irregularity. On the contrary, all ſuch 
adventures muſt be carried on under warrant of proper li- 
cenſes or commiſſions to arm; which are granted upon ſe- 
curity found to a certain effect, and oblige the perſons who 
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Pirate is he who 
has no commiſ- 
ſion from any 
State. | 


receive them to bring in all captures entire, and without 


breaking bulk, for condemnation in courſe of law, and di- 
ſtribution of the value according to the regulations for the 


time. In ſhort, by the very nature of civil ſociety, all en- 


: ployment of force can only be by public authority; or in other 
words, the power of the ſword belongs excluſively to the 


Prince; and except as far as delegated by him, cannot be 


_ exerciſed by any individual or aſſociation of perſons. Any 
acdwventurer, therefore, who ſails upon a voluntary and un- 
licenſed warfare againſt the enemy, (for I do not ſpeak of 
an occaſional combat between two trading veſlels, neither of 
them equipped to cruize, though even in that caſe the prize 


would probably go to the King); and who condemns, diſtri- 


butes, or diſpoſes of his prizes at ſea, or elſewhere, by his 
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OF. OFFENCES. AGAINST 
own jariſätetib; ; is no other than a pirate, and if taken wy 


EEE the enemy, may ane be dealt with as tack * 


He js « Pirate 


, Who abuſes a 


lawful commiſ- 
fon, | 


Bx a commiitol; muſt les be e t mach a he as the 
bearer may properly hold. Hence, with reſpect to any com- 
miſſion held under a foreign power, by a hative born ſubject 

of Britain, —it is to be obſerved, that if the foreign power be 
at open enmity with Britain, the uſing of any ſuch commiſ- | 


ſion, and cruizing under it, is an act of treaſonable adhe- 


rence to the King's enemies. If the foreign power is not at 
open war with Britain, {till the uſing of ſuch a commiſſion 
for the purpoſe of depredation on Britiſh ſubjects, feems in 
itſelf to be a piracy ; for the man can have no lawful com- 
miſſion to cruize againſt his fellow ſubjects, and is therefore 

to be judged, as if he were unprovided with any authority at 


Farrar, under the name of commiſſion, not every com. 


miſſion is here to be received, but ſuch a one as antho- 
riſes the bearer in the ſort of hoſtility he has carried on, and . 
the things he has dene. For though he have letters of 
marque to cruize againſt the enemies of his Prince, . 
though he be even in the naval ſervice of his Prince; yet if 
hne do not act in purſuance of thoſe letters, but under colour 
of 88 n OT” take d tute the "WE of his own 
| 9 _ Country, 5 


1 Order of King and Council, February 35 1694, containing n to dhe i 


commanders of King's ſhips, reſpecting privateers and pirates, Art. 6.“ In caſe, 


upon your taking any privateer, that no commiſſian be found, you are to cauſe 


all the priſoners be carried before a Magiſtrate ſo ſoon. as they are brought on 


4 ſhore, with ſuch witneſſes as you ſhall think requiſite, who can ſpeak to the 
« manner of the capture, and the identity of the priſoners ; and that the ſhip 8 


« ken was armed in like manner, and that thereupon all the priſoners be commit. 


ted as pirate. Bank. Inſt. b. 2. tit. 2. $ 3.—Stair, b. 2. tit. 2. No. 4.—Mot- 


loy, b. 2. e. 4. No, 10.; ſays, he ſhall have judgment by martial Jaw. 
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country, or of countries which are at amity with 1 own, PIRACY-; > ED 

and privately turn them to his profit, without any law- R | 

ful condemnation ; ; certainly he can have no benefit, but | "a 

ſhall rather be prejudiced by that commiſſion which he has — 
| infringed and abuſed : ; ſo that the ſhip ſhall be forfeited, 
and the man be liable to puniſhment as a pirate. This is 
clear law; and was the opinion of the Court in the caſe al- 
ready mentioned of Captain Kidd, who had a commiſſion 
from 'our King to cruize againſt. the French, and another 

„ fox the taking of certain pirates; but turned pirate himſelf, _. - : 

and plundered a Mooriſh veſſel, under the affected and falſe angler 
pretence of its being French property, or navigated under 
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a French paſs. The ſame rule was applied in our Court of 

Admiralty, upon the trial of Wilſon Potts, Captain of the OR. 8. and _ wp 
Dreadnought privateer of Newcaſtle ;| who under colour of 7 * 2 1 
his commiſſion to cruize againſt the French, Spaniards, and 1 | = 


5 Dutch, our enemies at the time, laid hold of a Daniſh veſſel 

in Balta Sound, in the iſlands of Shetland, and robbed it of 
four bags of dollars, befide abuſing the perſons of the ma- 
riners, and laying them in irons. This man had ſentence of 
death, and was executed within flood-mark upon the ſands 
. Leith. | 


Ir i is, - however! only ſuch acts of groſs and intentional abuſe, But this is only 
_ that lay open the caſe to this conſtruction. For though the „ 2 agg 
veſſel turn out not to be a lawful prize; yet if it was ſeized ' 

upon probable or excuſable grounds, ſuch as bearing flags of 
different nations, or being navigated by foreign mariners, or 
under ſuſpicious clearances and paſſes; and if it was proceeded 
with by the captors bond Ade, and in 1 regular COLNE; for con- 
Vor. II. Si 4 _ a ts _ demnation z - 
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— XXIII. 


Is Piracy to take 


either the Ship 


or the Effects, or 
them for ſlaves; and equally whether the crew be on board 


and are maſtered, or are aſhore, or in their boat at the time. 


Perſons in it. 


| x696), it was judged to be a piracy for part of the crew, with affiſtance of cer- 
. hin ſtrangers, whe came from another ſhip, to run away with the veſſel, This ; 


. 


OF. OFFENCES AGAINST 


e the owners can "ROM NO. criminal proceſs, hn 
only a cds of damages and reſtitution at moſt*, In like 
manner, owing: to the defect of felonious. purpoſe, it will not 
amount to piracy, if the taking be. from neceſlity, and of 
theſe things only, ſuch as proviſions, fails, or cables, which 
relieve the diſtreſs of the captors ; and 2's upon en 5 
of the 10 or obligation. granted for i it 3. 


1 


effects that are in. it, or the perſons, on board, in order to ſell 


As alſo it ſeems in reaſon to be all one, whether the ſhip and 


effects are run away with by ſtrangers who invade it, or by 
the mariners themſelves on board the veſſel; for they take 
it out of the poſſeſſion of the maſter or officer, by whom it 
is held for the uſe and behoof of the owners 3. This, accor- 
dingly, ſeems to have been the Hpecies facti in the caſe, al- 


ready mentioned, of Brown, Dowie and Daf November 3. 
. | 1 | 


— 


+ Juflies bea ofthe los ofthe Se, vb. Molloy, b. 1. e. 2, No.2. | 


2 Lans of the Admiralty, vol.i i. p. 226. Molloy, b. 2. 0. 45 Ne. 20. 


3 In the n caſe of Joſeph Dinta, William May and Ae (08. 19. 


was before the ſtat. 1 1th and 12th William III. c. 7. by which it is piracy for either 


maſter or mariner to run off with the veſſel, or voluntarily to yield i it up to a pi · 
rate, or to conſpire to do ay of theſe "IT 3. as "well as in — other caſes. 


State Ts vol. v. 


Pinar is opmiiaitted by taking 9 the thip itlelf, or * 


4 By 
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* the ancient practice, the trial of this crime was 
„ within the cogniſance of the Juſtice, and the Lord 
High Admiral, and their reſpective deputes. Which in par- 
ticular appears from the trial of twenty- ſeven Engliſh pi- 


as + 


PI RACY. 
— — 
Juriſdiction 3 
Caſes of Pirgoy- 


rates on July 3. 1555; where the Earl of Bothwell, Lord 


High Admiral, appeared and proteſted for the ſole trial of 
ſuch offenees: But the Juſtice proceeded, and eleven of the 


päannels had ſentence of death. Peter Love, of Lewis in 
* Suſſex, and other Engliſh pirates, to the number of eight, 


were in like manner capitally convicted before the Juſtice, 
on the 8th December 1610. The following are farther in- 
ſtances of conviction of piracy in the ſame Court: The 
caſe of John Davidſon and John Lewis, ſentenced to be 
| hanged for piracy committed in Yarmouth roads: The 
caſe already quoted, of Brown, Dowie and Duff; the caſe 
of John Macrorie, and eleven other Highlanders, order- 
ed to be hanged on the ſands of Leith, within flood-mark, 
on conviction (inter alia) of piracy done upon a'Flemiſh veſſel, 
which had been ſtranded in the Sound of Mull. But this 
concurrent juriſdiction of the juſtice Court and that of the 


Admiral, was put an end w by the ſtatute 1681, c. 16. which 


declares the High Admiral to be the King's Lieutenant 
and Juſtice General in all maritime caſes, criminal and civil, 


and forbids all Judges to meddle with ſuch trials in the firſt 


inſtance. In this however, as in all other caſes, the power 


of review, in the form of ſuſpenſion, remains, as of natural 


guy with the wa CO Court of the Nane 


In N00 to the manner of the W There ae to be 

a good reaſon in the nature and circumſtances of the offence, 
for allowing a greater latitude in the charge of time and place, 
and or the deſcription of the things taken, than i is ordinarily 

| 2 2 2 uſed 


Feb. 2. 161 3. | 


Nov. 3. 1624. 


Aug. 2. 1625. 


Form of a Libel 
for Piracy. 


Mar. 1 1705. 
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Nov. 1720. 


Oct. & Dec. 
1781. 


Compulſion a 


good Plea againſt 
Charge of Pi- 


racy: 


= 


OF OFFENCES. AGAINST. 


uſed i in the libelling of crimes committed at land; of which 
more accurate information, and by more credible witneſſes, 


can be obtained. In the caſe, accordingly, of Captain Green, 
where the veſſel taken is no otherwiſe deſcribed ; than © as 


“bearing a red flag, and having Engliſh or Scots aboard, 
* at leaſt ſuch as ſpoke the Engliſh language,“ an objec- 


tion of- that kind was explicitly repelled :. In the caſe of 


Roger Hews, one of the charges is even he : It ſets forth, 
that the pirates ſailed to ſuch a ſtation “ where they took 
« ſeveral ſhips belonging to Antigua, Liverpool, Barbadoes, 
« or ſome other places under ſubjection, or in alliance with 


„ his Majeſty.” In the caſe too of Wilſon Potts, the piracy 
is charged to be committed © on the veſſel called the 
White Swan of Copenhagen, or having a certain name to 
the proſecutor unknown, and which veſſel was the property 


<« of a certain perſon or perſons, the ſubjects of the Crown 


of Denmark, a neutral or friendly power.“ Socii criminis, 
too, are more eſpecially neceſſary to be admitted in ſuch = 
caſes, as witnafles: on the ren of the ro 


ON the cchey "SIR this . 40 be. one of thoſe crimes, 5 
with reſpect to which the ſituation affords. more ſufficient 


grounds than in moſt others, for ſuſtaining the defence of 
compulſion to the pannel ; who may at firſt have been for- 


ced into the ſervice, (being perhaps carried on board from 


a prize), and afterwards detained in it owing to the want of 


an opportunity of eſcaping, and the juſt. fear of conſequences _ 


to his life and perſon, if he ſhould refuſe to concur. Theſe | 
things, if proved idoneis argumentis, ſeem therefore to be 


x © Repels the objection _— the «greet of the indiftenent, 3 in reg of. 


« the nature of the crime.“ 


1 PUBLIC TRADE. 


Aa Seien . of mere preſence at leaſt with the pira- 
tical crew, or aſſiſtance in navigating the. veſſel, or the 


: performance of ordinary ſervices aboard: nay, even a 


ſhare in fighting the veſſel may be excuſed on the ſame 
5 ground ; eſpecially. if joined to the preceding conſtraint, 


there be proof of threats and compulſion employed againſt 


the perſon at the time. In the caſe of Roger Hews and 


others, ſuch a defence was ſuſtained by the interloeutor of 


Court; and being found proven by the verdict in favour of 
8 er of the pannels, they were in conſequence aſſoilzied. 
On this ground alſo, out of 165 pirates, who were tried by 
ſpecial commiſſion, in March and April 1722, at Cabo-corfo 
7 Ca/ile, on the coaſt of Africa, for: piracies committed in that 

quarter of the world, ſeventy- four were acquitted . It i is 


equally plain on the other ſide, that if the perſon continue 
in the adventure when free to leave it, and receive his ſhare 
of the ſpoil; or if he accept a command in the ſhip, or be 
otherwiſe active and forward in deeds of hoſtility; it will 
not ſerve him to prove that his firſt engagement in the trade 


Vas not of his own choice : for his conduct ſhows that he 
| afterwards freely aſſented to the piratical courſe of life. 
Our moſt noted trial for piracy in modern times is that 
of Captain Green and others; a caſe of ſome intereſt and 
_ curioſity in itſelf, but which attracted ſtill more attention 
than it was otherwiſe entitled to, owing to the diſcontents 


and political complexion of the times. Green and thirteen 
of his crew were convicted; but of the whole only three 


ſuffered death according to their ſentence : the em were 
reſpited, and i in Re end received a pardon. 


IT. Tuz 


1 Fifty. two were N twenty ſentenced to ſeven” years ſervitude an the 


coaſt of Africa, and the others reſpited, or referred to the Marſhalſea. See trial: 


of the pirates taken by Captain Chaloner Ogle, on board the Swallow man of 
war, on che coalt of _ e 1723. 


Mar. 1705. 
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£ CH AP. XXII. 
— 
Plunder g of 


wrecked Veſſels. 


Old Law of 
Wrecks is ob- 


ſolete. 


0 F OFFENCES AGAINST 


II. Taz plundering of ſtranded Vellels; ebfiefly'- diger 
from piracy, as it can only be committed on the ſhores- of 
the kingdom; and is not the act of known freebooters, 


who have betaken themſelves to robbery as a trade, but f 
perſons who are tempted by the unprotected ſituation, ge- 
nerally ſpeaking, of the Prize, and the preſent opportunity 
of profit. Like piracy, it is however, an injurious act to the 
intereſt of trade, and ſhows a hardened and Fa wer 9 
lition 1 in the mn „ 


Ir Ke neben cherefote, of: Polley dei cteitivartce, 
the iniquity of the old law of wrecks has been gradually 


done away; and many humane proviſions been received 
for the ſuccour of the unfortunate owners. According to 
the ordinance of Alexander II. entitled, de recto maris, 


all wreck eſcheated to the King; but under this limitation, 


(ſimilar to that eſtabliſhed in England in the time of Hen- : 
ry I. and II.), that no veſſel ſhould be held a wreck, if 


any living thing were found on board, i io inveniatur bo- 


mo, canis, vel murilegus vivens*.” But even in this caſe the 


owner loſt his property, if he failed to make his claim with- 


in year and day. By ſtatute 1429, c. 124. this rigour was 
departed from, with reſpect to the veſſels of thoſe countries 


which do not uſe the law (as the act calls it) of broken 
« {fchippes in their awin lande; and the ſame favour was 


ordered to be ſhown them here, © as they keep to the ſchippes 


* of this land broken with them.“ But, though not expreſs- 
ly altered by any later ftatute, this political proviſion has 
effectually been abrogated by the cuſtom and deciſions of 


modern times; which ſain the claim of the owners, of any 


| country, 
z ; Stat. Alex, II. e. 25. 
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country, wh regard to the lapſe of year and day, and es: rk 
whether _ living, thing, be found. on board or not. | — 


3 pretence if; right i in "he firſt, occupier of ſtranded 8 
: goods is thus excluded, (and indeed it was ſo under the old law a capital Crime. 
of eſcheat to the King), even in the caſe of an abſolute and 
Proper wreck. It is true, the plunderer cannot be pro- 
ſecuted as a thief, by reaſon of the open and unprotec- 
ted ſtate in which he finds the ſpoil; yet ſtill in ſeizing and 
detaining that which is the right of another, he is guilty of 
a wrong and diſhoneſty, ſuch as is cogniſable in a criminal 
Court, and may be puniſhed arbitrarily, according to the de- 
gree of the fault. It appears that in England, the common. 
law no. farther accommodated the owners of the ſhip =: 
cargo, than by granting a. commiſſion at their requeſt, to in- 
>= quire concerning, the detainers of their property, and com- 
pel them to make reſtitution:. To enlarge, therefore, this 
very feeble protection, the Legiſlature interpoſed with a ſuc- | 
ceſſion of ſtatutes; 12th, Anne, ſtat. 2. c. 18.; 4th Geo. | = _ 0 
c. 12. 3 26th Geo. II. c. 19. in virtue of which, all the high- | | 
er offences of this ſort are raiſed to the rank of felony 
without benefit of clergy. But, by expreſs proviſion of 
the laſt of theſe ſtatutes, it does not extend to Scotland; 
and the ſame! bas, been found, (though in a queſtion only 
as to other parts of their enactment), reſpecting the 
two former; firſt by the judge-Admiral, in the caſe of Sa- 
muell Lampro in 1751, and. afterwards by the Court of ju- 
 Riiciary, in the caſe of Maciver and Macallum, . Thus, there July 13. 1784. 
f does not ſeem to be any authority with us in Scotland, for 
= puniſhing the depredator. of wreoks with death, how rat 
ee the excels. to which he. has gone. 


* 
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» Blackſtone, wel i. Pp 253. 
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CHAP. XXIII. 
e e rag 
Bur it is Robbe- 


ry, to Plunder a 
Stranded Veſſel 
under care of the 
People. 


Ang. 2. 1625. 


a 2 


Bor it is to be remembered, that no veſſel is a wreck, 


unleſs all on board have periſhed. As long, therefore, 


as any human creature is in the veſſel alive; or though all 
on board have left the veſſel, for the time, to ſave their 
lives, yet if they continue their care and management of 
the ſhip and cargo; it ſeems to be as much a ſtouthrief, or 
maſterful theft, to invade and pillage it, notwithſtanding 
their reſiſtance, or in their ſight, or when anywiſe under 
their protection, as in any other caſe of property that is 
forced from the lawful poſſeſſors. For, from the nature of 
the ſituation, any perſon on board who ſurvives the calami- 
ty, and thus preſerves the knowledge of the property of thjge 
ſhip and cargo, is conſtituted keeper thereof, for behoof 
of all concerned; and not only has right, but is in duty bound 
to take all the neceſſary meaſures, in this their common 


misfortune, towards the protection of their intereſt, Ac- 


cordingly, in our older practice, ſo much was this view ta- 
ken of the predonious invaſion of a ſtranded veſſel, that the 


offenders were judged and executed as pirates ; which in ef- 


fe they are as to the particular inſtance, though not as to 
the habit or trade of the men. This appears from the caſe 


of John Macrorie, and eleven others, who had ſentence of 


death, as pirates, for coming in boats and invading and plun- 
dering a Flemiſh veſſel, (beſide killing ſeveral of the crew), 
which had been ſtranded in the Sound of Mull. This was 
: perhaps inaccurate, as far as related to the form of the = 


charge; but I ſee no reaſon to think, that the men had a 


More ſevere judgment than their offence deſerved, and would 
have received, if it had been proſecuted in the competent 
and proper form. The charge was accordingly laid as for 
theft and robbery, in the caſe of Robert Graham, and others, 
| profecutetl before the Judge-Admiral, in March 1792, for 


Fans 
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. villaging a ſtranded veſſel; and in theſs: terms it was 5 found DESTROYING OF 5 
 "_— and ſeat to an x allize boy SHHOX 029 770 Wood 


2 2 
288 _— 


7 WT” 


II. Tux Aa of the ants of FG 1. c. 12. 80885 of uk Wilful Deftruc- 
| above mentioned); as alſo the ſtatute 11th Geo. I. c. 29. made * 
proviſion likewiſe for the capital puniſhment of ſuch who ſhall 
vViuoilfully caſt away, burn, or otherwiſe deſtroy any veſſel to 
Vhich he belongs, or in which he has an intereſt, with intent to 
- prejudice the underwriters of inſurance thereon, or any mer- 
chant that has goods on board, or the owners themſelves of 
the veſſel. In the above mentioned caſes, of Lampro in 
1751, and Maciver, &c. in 1784, it was found that Scotland was 
not within the operation of theſe enactments. As a groſs and 
moſt dangerous fraud, or falſehood, the execution of fuch _ | 
a plot, was, however, in the caſe of James Macnair 2, found Mar. 14. 1751. 
relevant by the Judge-Admiral to infer an arbitrary puniſſi- 
ment at common law. The ſame was found by the Court 
of Juſticiary in the caſe of Maciver, &c. with reſpect even to Awe p. 279. 
the contriving and attempting to perpetrate ſo deep a ſcheme _ 
of villany. Likewiſe, James Herdman, convicted in the June 11. 28. * 
Court of Admiralty of finking a veſſel with this intent, had 27%: 
ſentence to ſtand in the e and to be baniſhed Scotland 
Vor. IL 3 3 A 5 8 for 
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1 Certain infirmalities in in the ve verdia and proceedings prevented ſentence 


a 2 4 Finds chat the ſaĩd deen or libel i is not Ne to infer the pains of 


| 

1 death, or the puniſhment enacted by the foreſaid ſtatute made in the eleventh 

b year of the reign of his ſaid late Majeſty King George the Firſt ; but finds 

| * that the ſaid indictment or libel is relevant by the common law to infer an 5 
„ * wbitrary puniſhment, ” Macnair was not cid. I | 


= 
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— XXII. for life. But in the end, ah. courſe of puniſhnient havkie; ed 
by experience been found too lenient to repreſs a practice, 
which holds out ſuch high temptations of gain to the un- 
principled, the benefit of the capital ſanction was extended i 

to Scotland by . _ Geo. II. 0. 1 5 t t e 


. =. 


.F 


* 


char TER XXIV, 
pw oF SMUGGLING ; —AND. 
, or THE SEDUCING or ARTIFICERS. 5 


- Mono: ho laces which have 8 to kh we SMUGGLING. 
; cannot paſs over that of Smuggling, or importing 
1 — Foun abroad without payment of the duties thereon im- 
poſed by national authority, towards the aid of. the public ſer- 
vice. This treſpaſs, which, in whatever ſhape committed, ex- 
poſes the offender to pecuniary penalties and forfeiture of the 
goods, has, in the higher and more audacious modes of it, been 
found neceſſary to be repreſſed with chaſtiſement of a higher 
fort. And in this reſpect the law is marked with progreſſi ve ſe- 
verity, both as to the puniſhment and the deſcription of the 
crime, in proportion to the growing temptation and greater 
frequency of ſuch tranſgreſſions, through the increaſe of the 
duties on importation, and the conſequent higher profit. of 
_ evading them. I ſhall diſtinguiſh thoſe enactments, which 
are levelled againſt convocations of numbers, from thoſe 
| which relate to the offences of ſingle perſons. 1 
3A | TAS » | 
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OF OFFE N CES AGAINST 


\ ; 


CHAP. XXIV. 


— againſt 
Smuggling, 6th 


Geo. I. c. 12 


any officer of the cuſtoms, or any perſon acting in aſſiſtance 


Feb. x. 2. 8. 


1725. 


cellar where it had been lodged by the tide-waiters; and alſo 
bound the tide-waters themſelves, put them on board a boat, 


Feb. 27. and 
Mar. 7. & 8. 


By ſtatute 6th Goo. I. C. 21. No. 34. it is puniſhable with 
tranſportation for ſeven years, if perſons tumultuouſly aſ- 


ſembled to the number of eigbt, and armed with club or any 
manner of weapon, ſhall wound, beat, or forcibly hinder 


of him, in the execution of his office. Upon this ſtatute Ro- 


bert Shaw was convicted, and had judgment, as art and part 


of an aſſembly, who carried off a quantity of ſalt from a 


and carried them for ſome days, as priſoners, from place to 


place. Jeremiah Keddy alſo had ſentence in terms of this 


ſtatute; being one of a number, armed with ſtaves and the like 


weapons, who by threats of death and miſchief, and prepa- 
rations to invade, but without actually offering any violence, 
had hindered the officers to make ſeizure of a boat loaded 
with brandy. It was pleaded for theſe pannels, that the 
qualifications of violence ſet forth in the libel were not ſuf. 


ficient : but the anſwer was made, and was ſuſtained ei, that 


the forcible hinderance, equally as the wounding or beating | 
of the officer, was the act deferibed and forbidden j in the | 


ſtatute, 


Lines 


1 © Find, that the ſaids pannels, or either of them, having, at the time and 


« place libelled, in a tumultuous aſſembly, with others, to the number of eight 
« or more perſons, armed with clubs or other ſuch weapons, forcibly hindered 
„ Arthur Stark complainer, in the due execution of his office, as having com- 


„ miſſion from the Commiffioners of Cuſtoms to that purpoſe, from ſeizing ſone 


« brandy in quarter caſks, or other goods prohibited to he imported, when the 
« ſaid complainer, with his aſſiſtants was in purſuit thereof, or the ſaids panels 
« or either of them was art and part —_— ee to infer the Pains of the . | 


act bbelled.” 


PUBLIC TRADE. 


| isnt was alſo raiſed;' partly on this ſtatute, ah partly 
at common law, againſt Thomas Anderſon and others, for vio- 
lently taking from the revenue officers a quantity of ſoap, which 
they had ſeized for his Majeſty's uſe, and for beating and abu- 
ſing the men themſelves. Sundry pleas were entered for the 
pannels, and eſpecially theſe; that the officers had not duly 
intimated that they were ſuch, nor the purpoſe of their co- 
ming; that the libel did not deſcribe the ſoap as foreign or 
uncuſtomed goods; and that the officers had acted irregu- 
larly in making the ſeizure; in as much as they had entered 
a houſe for that purpoſe, without @ writ of aſſiſtance, or the 
preſence of a peace- officer, as required by ſtatute, 14th 
Charles II. ſeſſ. 5. to which the act of George refers. Theſe 


5 objections were not without their weight; and the proſecu- 


tor, in the end, reſtricted his libel to a charge of aſſault 


and riot as at common law. For it will be obſerved, (and 


this was yielded on the part of the pannels), that though the 


officers and their party fall into a miſtake in the execu- 


tion of their duty; yet do they not in conſequence become 
ſtraightway accountable to the populace, ſo as to be beaten 
and abuſed at pleaſure, but are to be dealt with ac- 


_ cording to their quality, and the opinion in which they 
act, until they are themſelves guilty of violence and exceſs  . 


| Accordingly, the interlocutor in this caſe ſets forth both the 


general rule in N . and the Proven under which 


it 


1 The pannels are far from pretending, that an officer, or any other man, 
may be beaten and' inſulted, merely becauſe he commits a miſtake : no, the 
« beating and inſulting the officer, may ſtill be criminal and puniſhable as a. 
« riot; but then it cannot be puniſhed with the pains of this ſtatute, fut 
„ Georgtu. And though the officers are not to be accountable to a mob for their 
© miſtakes, yet they are to be accountable to your Lordſhips whether they were 
iin the due execution of their office or not.” Information for the panneds. 
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Trials upon that 
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CHAP. xx1V. it is to be received : It likewiſe announces this cobtion, that 


Geo. I. c. 18. 


1 
— # 
1 & 
. 
: 
LE 
E 
* 
? 
4 o 
L 
*; 
” 
4 
1 
— 
HS 
Ih 
RT 
* 
7 3 
3 
1 
wy 
= 
oY 
% 


July 25. & 29. 
and 
Aug. I. 1751. 


Den 
Mates 
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it is puniſhable at common law to carry off goods ftom the 
revenue officer, who is in the poſſeſſion of them; even 
though this be done without 4 injury « to the e of * 
A ny 3 
Tux next ſtatute upon this matter, is the gth Geo. I. c. 18. 
which (in No. 6.) appoints the puniſhment of tranſportation 
for ſeven years, for thoſe perſons who ſhall paſs from the coaſt, 
or within twenty miles of it, with goods ſmuggled from any 
ſhip or veſſel, if they be more than five in company; or carry 
any offenſive arms or weapons; or wear any vizard, maſk, 
or other diſguiſe; or forcibly reſiſt or hinder any officer of 
cuſtoms or exciſe in the ſeizure of ſuch goods. A libel, laid 
upon this act, was found relevant to infer the pains of law, 
againſt Chalmers and Yorſtoun, who were charged as paſ- 
ſing with run goods, to the number of more than five in com- 
pany 3 one of whom had ſtruck the revenue-officer with 1 


UNDER this enactment, the actual paſſing with ſmuggled 5 
goods x was neceſſary towards nn But this was taken 
| ! * 5 Oy | 


20 Find the ſaids pannels or any of them * n at the. time and 55 

* 1. libelled, the officers of the cuſtoms mentioned in the libel, or any of them, 
or the beating bruiſing or wounding any of them, or being art and part there- 
« of, relevant to infer an arbitrary puniſhment ; but for eliding thereof, ſuſtains 
* the defences offered, viz. That the ſaid officers, or ſome of them, did commit 
« acts of violence againſt the defenders, by whipping or firing a piſtol at ſome 
of them before the ſaid officers were invaded as aforeſaid ; and feparatim find 
© the defenders or any of them, at the time and place libelled, carrying away 
* the goods libelled, or any part of the ſame, after they were in poſſeſſion of the 
* Cuſtomhouſe officers, or any of them, relevant to infer an e — | 


3 N 
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away by ſtatute gth George II. c. 35. No. ro. which orders 
ſentence of tranſportation for ſeven years, upon proof that 
perſons to the number of three, and armed with fire- arms, or 
other offenſive arms and Weapons, have been aſſembled in 
: order to be aiding in the running, landing, reſcuing, or car- 
rying away of uncuſtomed or prohibited goods. | 
Bu another clauſe of the ſame ſtatute, (No. 13.) the pains 
of the ſtatute 8th George I. c. 18. are applied to perſons, aſ- 
ſembled to the number of t or more, and paſſi ing within fve 
miles from the coaſt, or from any navigable river; if they 
are conveying uncuſtomed goods of a certain ſpecified quan- 
tity and value, upon carts or horſes, and are otherwiſe in 


22 of nip ch i ng deſcribed * ane ſaid ature of the 


0 FARTHER ep. was in by { Hoke PS George II. 
c. 34. which aggravates the puniſhment, and makes it capital 
for perſons to the number of three, and armed with fire- 


arms, or other offenſive weapons, to be aſſembled in order 


to be aiding in the exportation of wool, or other goods not 


allowed to be exported; or in the running, landing, or carry- 


ing away of prohibited or uncuſtomed goods; or in the re- 
landing of goods which have been ſhipped on debenture for 


exportation; or in the reſcuing of the ſame after ſeizure from 


; any officer of his Majeſty's revenue; or in the reſcuing or 
| hindering to apprehend any perſon who has been an of 
any of the above offences. 


Ix is chiefly upon this laſt Aube that Prölss elde for 


deforcement of the revenue officers, have of late years been 


; brought. 


has been uſual for the proſecutor to reſtrict his concluſions 


to an n — As was done in the caſe of John 


Stevenſon, 


In caſes, however, not of a very flagrant nature, it- 
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Statute 9th 


Geo. II. c. 34. 
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2 ox OFFENCES AGAINST 


CHAP. XXIV. Stevenſon, M March 10. 1755, who had a verdict in his WY 
Jay 1&2. vour; and in that of Mackirdy and Hamilton, who were 
1754. convicted, and ad judged to be tranſported for life. In the 
caſe of Carſon and others, January 20. 1752, the libel, as laid 

on the ſtatute, and not reſtricted, was found relevant to in- 

fer the pains of law ; but the pannels were acquitted by the 
5 jury. Proſecution was alſo brought on this ſtatute againſt 
July x2. & 13. William Limond and others, and againſt James Brown and 


Let others; : but theſe Panel were in like, manner ace 
Statute 24th _ an terms 100 the caid aute, "a is a 1 3 2 
Geo. II. c. 40. 2 
No. 28. of the capital charge, that the perſons aſſembled have been 


armed with fire-arms or offenſive weapons. But under the 
ſtatute 24th George II. c. 40. (one of the lateſt which relates 
to offences done by perſons in company), it is puniſhable 
with tranſportation for ſeven years, if perſons to the number 
of five (and the ſtatute: does not diſtinguiſh whether they be. 1 
= | armed or not), ſhall be tumultuouſly aſſembled, in order forcibly 
4 | | do oppoſe the execution of the powers reſpecting ſpirituous 
4 | liquors beſtowed by that act; or to reſcue any offender againſt 
that or any former act relative to ſpirituous liquors, or for 
1 | licenſing retailers thereof; or to aſſault or beat any perſon 

# who ſhall have informed or born evidence againſt, or have” 

j * to Juſtice, any perſon ſo offending. | 


| Offences done by IN regard to offences of this claſs which. may. be commit- 
fingle Perſons. ted by an individual, being alone, the like Fee 1985 
rity of the law may query be mee, 


Statute 8th By ſtatute sch Ae "I . 800 Nias on any v perſon to 
Geo. I. e. 18. hinders or obſtructs an officer of cuſtoms or exciſe, in the 
ſeizure of ſpirits, either Nit or * or of any foreign 
exciſeable | 
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PUBLIC TRADE. 


exciſeable liquors, or who refcues, ſtaves or deſtroys, or 
attempts to ſtave or deſtroy, after ſeizure, any veſſel con- 
_ taining ſuch liquors, ' is puniſhable with a fine of L. 40. 
Hog and Bryſon were proſecuted on this ſtatute in 1730, for 


brandy ; and here the like debate aroſe, as in the caſe of 
Thomas Anderſon, concerning the effect of an alleged irregu- 
larity on the part of the officer, in entering a houſe to make 
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June 22. & 29. 
_ aſſaulting the revenue-officers, in order to reſcue a ſeizure of July ** whe: 


a ſeizure, without the preſence of a conſtable. There was, 


however, this other circumſtance in the caſe, unfayourable to 
the pannels, - That the officers had been for ſome hours in the 
peaceable poſſeſſion of the brandy, and were only invaded af- 
ter they had moved the caſks from the houſe where they were 
ſeized, and when in the courſe of conveying them to the 
King' s cellars. This interval ſeems to have been held ſuffi- 
cient to deprive the pannels of all right to a ſummary reco- 
very of their poſſeſſion. For the libel was found relevant as 
laid; * and Bryſon being convicted, had ſentence in terms 
of the ſtatute. Hog alſo was convicted; and was fined in 
L. 20. "I | | 


By the nad of another clauſe (No. 6. N of the ſame fta- 
tute, it ſeems to be puniſhable with tranſportation, for even 


- a ſingle perſon to paſs from the coaſt, or within twenty miles 


of it, with uncuſtomed goods landed from any veſſel; if he 
bal forcibly reſiſt or hinder the officers of cuſtoms or exciſe, 
e II. 1 3B attempting 


1 The Lords find the pangels, or either of PR their having time and 

+ place libelled, violently invaded the complainer Mr William Smith, or his af- 
« fiſtants, after they were in the poſſeſſion of the ſeized goods libelled, by carry- 
* ing them in carts from the place where they had ſeized them, and that by beat- 
ing, bruiſing, or wounding the ſaid complainer, or any of his aſſiſtants, or their 

-- being guilty art and part therof, relevant to infer the pains of law.” 


Statute 3th 
Geo. I. c. 18, 
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Statute 19th 
Geo. II. c. 34. 


July 25. and 
Aug. 1. 1751. 
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_CHADP. XXIV. attempting to nahi? . of ſuch goods: for that circum- 
| ſtance raiſes the guilt as high as in the caſe of an aſſembly 
to the number of five; which is puniſhable in "wn Res un- 


der the oma: FR as ce IO. 125. 


By ite 19th Geo. II. c. 34. No. I. OY ſame Which 
firſt applied a capital puniſhment to ſmuggling by companies 
of people), it is farther made a capital offence for any perſon 
to paſs with prohibited or uncuſtomed goods, if he have his 


face blacked, or wear any vizard, maſk, or other diſguiſe; 


as it alſo is for any perſon to maim or dangerouſly wound 


any officer of the cuſtoms or exciſe, when attempting to 


go on board any veſſel] within the limits of a port; or to 
maim, dangerouſly wound, or ſhoot at him, when on board 
ſuch veſſel, and in the execution of his duty. By the words 
of the latter part of the ſame clauſe, it ſeems even to be made 
a capital offence, to be paſſing with prohibited or uncuſtomed 
goods, and forcibly to hinder or obſtruct the officers of cuſ- 
toms or exciſe in the attempt to ſeize them; and this without 


regard to the circumſtances mentioned in the beginning of 


that clauſe, of perſons being aſſembled to the number of three, 
and armed with fire-arms, or other offenſive weapons. But, 


though favoured by the words of the act, this conſtruction 


| ſeems to be liable to very weighty objections; not only on 
account of the exceſlive ſeverity of ſuch a law, but by rea- 


ſon of the want of all proportion (if this conſtruction be 


followed) in the puniſhments of the ſeveral offences created 
by the ſtatute; which in themſelves are of very different de- 
grees. This matter was debated in the caſe of William 


Mein, whom the libel charged as paſſing with run goods, 
and aſſaulting the revenue: officer, being in company with 
perſons to the number of three or more; but who were not 


 Geſeribed | 


PUBLIC TRADE. 


| Jeforibed as armed with dn ag offenſive wea- 
pons. The reſult was, that after full debate the proſecutor 
f pad from his eee fi impliciter, as far as concerned this 
POR | | 


— - 43 
' 4 


Howrytn this vale may he ſettled ; z it is certain that by 
ſtature 24th Geo. III. c. 47. it is a capital crime for any 
_ perſon on the ſhore, or on board any veſlel, maliciouſly to ſhoot 
at any veſſel of the navy, or in the ſervice of the cuſtoms or 


exciſe; within the limits of a port, or within four leagues of 


the coaſt 3 or maliciouſly to wound or bet at any officer of 
_ the navy, cuſtoms or exciſe, acting in the execution of his duty; 
which laſt ſeems to be enacted generally, without regard to 

the ſituation, (that i is whether he be on board or on ſhore), 
5 where ſuch i injury is attempted. | 


0 To ſecure the hrs of andere acting in this ſort, 
the ſtatute of the 19th Geo. III. c. 69. No. 10. empowers 


the revenue-officer, who is aſſaulted or obſtructed in ſeizing 


prohibited goods, or in caſe of any attempt to reſcue ſuch 
goods after ſeizure, himſelf to apprehend the culprit, and 
carry him before a Juſtice of the Peace. He has the like 


authority (by No. 9.) with reſpect to perſons paſling, to the 


number of two or more, with horſes or carts, loaded with 


8 tea or foreign ſpirituous liquors, if they ſhall carry offenſive 


arms, or wear "wy vizard « or diſguiſe. 


Lasr of all; it is to be n that when any branch 
of revenue is created by ſtatute, it is thenceforth a genuine 
public property, which equally, as the property of any in- 
dividual is entitled to the protection of the law; ſo that to 
ann the PINE: officers, who are entruſted by his Majeſty 


59's N with 
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Statute 24thr 
Geo, III. c. 47. 


Statute rgth 
Geo. III. c. 69. 


Aſſault of a Re- 
venue - officer is 
Crime at Com- 
mon law. 
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OF OFFENCES AGAINST 


CHAP. e, wich the collection of it, is a high offenct, and ſeverely punch 


Dec. 1. 1788. | 


And 3 
in the Court of 
Jaſticiary. 


Sept. 22. and 
Nov. 8. 1725, 


able without any aid of ftatute. The common law, therefore, 
as well as the ſpecial ſtatute, is in uſe to be ſet forth in eve. 
ry libel for deforcement, or beating of a reyenue-officer 3 
and in the caſe of James Caithneſs and Thomas Biſſet, where 
the libel was laid at common law only, the objection to 
that form of charge was | repelled ww mature n : 
tion. | 


FI is Se Gs of the This elne that on 
the paſſing of any revenue law, there ariſes a juriſdiction to 


the Court of Juſticiary, for the puniſhment of all aſſaults ; 
committed in violation of it; unleſs the act itſelf has remit- 


ted the cogniſance of ſuch oinces 1 to ſome other Court. In the 

caſe of Thomas Anderſon and others, an objection was taken 
to the charge on account of the following clauſe of the ſta- 
tute libelled, (6th Geo. I. c. 21.), which was alleged to 


commit the trial of ſuch aſſaults to the Court „ 


chequer: And be it further enacted by the authority afore- 8 


« fiid, That the ſeveral offences in this act mentioned, rela- 


© ting to the cuſtoms or other duties upon importation or 
t exportation, or to uncuftomed or prohibited goods, (ex- 
„ cept as in this act is otherwiſe provided), ſhall and may 
* be heard, tried and determined by bill, plaint or infor- 


n mation, in any of his Majeſty's Court of Record at Weſt- 


*« minſter, or in the Court of Exchequer in Seotland, re- 
« ſpectively.” It was anſwered, that this clauſe did not 


relate to the criminal offetice of aſſaulting or beating, but 


only to the civil offences, puniſhable with pecuniary penalties; 
or at the moft, that it only gave the. Court of Exchequer a 


cumulative juriſdiction, along with other Courts. The decli- 
nator was W repelled. The * e objection was 


moved, 5 


PUBLIG TRADE.) 2. 


moved, and had the like fate, in the caſe of Chalmers and SEDUCING 
1 as far as the libel was laid on the act, 8th Geo. J. — 


| c. 18. which appoints the penalties and forfeitures thereby in- July 29. 125 1. 
q troduced, to be purſued | for 1 in the Gourt of Exchequer. 


1 Tax Legitature have been nen careful to guard that Sedufion of 
valuable intereſt which the nation has in the {kill and induſ- rf to go. 
try of its artiſans and mechanics, by ſevere proviſions againſt 

ſuch who ſhall entice them to deſert their native country, 
and ſettle abroad. By ſtatute 23d Geo. II. c. 13. the ſedu- 


cer, for the firſt offence, is liable to a fine of L. 500, and 


impriſonment for a year, on account of each artificer con- 


| tracted with to be ſent abroad; and for the ſecond offence 


do a fine of L. 1000, and impriſonment for two years. By a 


former ſtature, the artificer himſelf, if he has gone abroad, zu Geo. I. 
and does not return within fix months, after warning by the Fe 


Britiſh Ambaſſador, is liable to the only penalties which the 
nature of his fituation admits ; viz. Forfeiture of lands and 


goods, the mcapacity of gift or legacy, and the loſs of all 

his rights and privileges as a Britiſh ſubject, in the ſame 

manner as if he were an alien born. I have found but one 

inſtance of proſecution for this offence; the caſe of Robert 
Creſswell, who was fugirate upon ſuch a charge on the 10th. 
Fen VIEW: 5458 
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| CHAPTER xxV. 
bl 26 e . or USURY; FR AUDULENT BANKRUPTCY ; AND . 
U | FORESTALLING, 
Z „ 


CHAP. XXV. H HERE is another crime againſt public trade, which 
——— 1 will require a particular examination, that of Uſu- 
ry; which is the ſtipulating or exacting of an unlawful re- 
turn, or rate of intereſt, upon the loan of money. For with 
reſpect to this commodity, contrary to the rule which is obC- 
ſerved in other caſes, it has not been thought proper to leave 
men at freedom to fix the terms of their contract as they 
pleaſe; but to regulate the conditions of their tranſaction by 
public authority, and ſet a bounds to the profit of the creditor. 
A proviſion of this ſort at once anſwers the double purpoſe 
of protecting the needy borrower from oppreſſion; and of 
guarding the greedy and unconſcientious lender againſt the 
temptation of a high premium, which might induce him to 
_ truſt his money in the hands of raſh and ee advyen- © 


turers, who! ought not to * encouraged. 
Statutes againſt Upon this bead we * ſundry enactments of the Scottiſh 
A 58 1 of which cheſe are the moſt noted; —— act 1594, 1 


c. 222. = 
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: 4 terly void.“ 
tract is vitiated by the bare ſtipulation of an uſurious profit; 


PUBLIC TRADE. 


c. 222.3 1396, Cu 251. ; 10 1621, c. 28. But the chief law 


which now ſerves to regulate either the deſcription or the 


puniſnhment of uſury, is the ſtatute 12th of Anne, c. 16. 


which reduces the rate of intereſt to 5 per cent.; and which 
farther contains two diſtinct and independent proviſions, re- 
e the eee of that direction. 


Tux firſt is in theſs varies 6 That all bonds, contracts, 
and aſſurances whatſoever, made after the time aforeſaid, 
for payment of any principal or money to be lent, or co- 
e yenanted to be performed upon or for any uſury, where- 

upon or whereby there ſhall be reſerved or taken above 
« the rate of Li 5 in the hundred, as aforeſaid, ſhall be ut- 

In terms of this clauſe, the bond or con- 


Statute 12th 
Anne, c. 16. as 
to uſurious Sti- 
pulations. 


though nothing have been paid or received in purſuance of 


words, “ whereupon or whereby,” employed in the act, the 


5 nullity equally attaches to two different ſituations of the 


contract. The word whereupon, is underſtood to relate to the 
caſe of an open and direct ſtipulation, (which will not often 


be inſerted), of an uſurious rate of intereſt, ſuch as ſix or 
ſeven per cent. upon the ſum written in the contract; and 


the word whereby, relates to that of a falſe and e e 


contrivance, whereby, in effect, though not upon the face 
of the contract, the like ſtipulation is made. As if upon a 
loan of L. 100, a bond is taken for L. 120, with intereſt for 
that ſum at 5 per cent.; which is in truth a ſtipulation of 6 per 
cent. upon the ſum which has actually been advanced: or if 


at executing a bond for L. 100, payable at the diſtance of a 


| year, L. 5 is agreed to be retained as a year's intereſt; for 
in 8 1 the bond relates a falſchood, and the real bar- 


gain 


384 or OFFENCES AGAINST 
CHAP. XXV- gain is equal to a : ſtipulation of 1 551 for che uſe of * 95 for ; 


a year. 


Stature reaches | | 3 in the conſtruction of this ſtatute, it is held 6 to 2 
vices, — be immaterial, whether the principal and uſurious intereſt 

| are ſecured by the ſame, or by different deeds 1; if they be 

plain parts and confirmations of one corrupt bargain and 

agreement. And ſo it had been held in queſtions alſo under 

| the Scottiſh ſtatutes. For one of the articles found relevant 

June 18, 166). Againſt William Sommerville, and on which he was convic- 
| ted, and ſuffered eſcheat of moveables, (having, however, 
received the uſurious profit), was a charge of lending o 

merks on wadſet, and taking a ſeparate bond of annual pen- 
ſion for 200 merks, ſo as to raiſe the intereſt to 10 per cent. 

Neither will it make any difference in favour of the lender, 

that the contract is lawful in its ſtipulations of money; if it 
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a aſſure him over and above of the furniſhing of any other 
1 thing or commodity, ſuch as grain, meal, grazing of cattle, 
'a or the like, which has a known and ſubſtantial value. Nay, 
4 it will not even ſave the lender, though, as upon the face of 
| the contract, the ſtipulation ſhould not be of intereſt, but in 
in & quite different ſhape ; if it be truly intended in defraud of 
i | the law. As if the debtor, in the bond which he gives for 
2 the money, or in another deed of the ſame date, and rela- 
| tive to it, lets the creditor a houſe for a rent correſponding 


to the lawful intereſt of the ſum lent, but much lower than 
the juſt and accuſtomed rent of that tenement ; and authoriſes 
him to retain the rent in payment of the inter of his loan. 
This is the opinion of Hawkin's on the act of Anne 2; and 
to the ſame effect, our Judges had decided in the ae of 


rar eres. 
. 


' Les: 
* 92 
— 1 — 1 


T Hamkin', b. I. c. 82. No. ar. | 


| But 82. No. 22. 
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Hugh Criiay of the 24th November 1668. This article, 
among others, was there found relevant; that in the bond 
for the loan, and in order to cover the uſury, the lender 


had taken a tack of two booths or ſhops from his debtor, at 


the rent of L. 100 Scots, to be annually retained in pay- 


ment of the intereſt, and with a clauſe of relief from all 


| ſtents and public burdens; which ſhops had always rented 
at L. 153 Scots, and were ſubſet by the pannel at eight ſcore 
pounds . Nor is the caſe of Robert Lauder to be confider- 


ed as an authority on the other ſide; though as related by 


Mackenzie 2, it might ſeem to be ſo. But his account of the 


caſe is thus far erroneous, that the tack was let for ſecurity 
of the principal ſum as well as intereſt, and bore a clauſe 


for imputation of the creditor's receipts againſt both. In- 
deed ſeveral devices of this ſort, as by letting back-tacks of 
Pa dſet lands for high duties, or by ſimulate ſales of victual, 
under high penalties in caſe of failure to deliver at a certain 
day, are deſeribed and ſpecially forbidden in the Scots act, 
1597, c. 251.; which, as far as it is not contradictory of the 
ſtatute of Anne, but in the like ſtrain with it, and calcula- 
ted for the ſanie end, ſtill continues to be in force; and af- 


fords an argument towards expounding of the der, in its 


application to the Scottiſh practice. 


9 


. i. OE : 120 3 C | TRE. 


* 4 The, Juftices finds the defence and duply 3 Nopemed againſt the 


5 „ and repels the anſwers made thereto; but finds if it was communed 


* betwixt the parties, the time of the ſetting of the tack, that conſidering that 


the two booths did formerly pay a greater duty nor the annualrent of the mo- 


« ney, and that intuitu and ſatisfaction of more annualrent nor is allowed by the 
law, the tack was ſet, relevant, and ordains the fame to to the knowledge: 


4 * 


5 Ti 3 No. 4. 


a 


4 
355 Y 
usbkx. f 
1 

Sept. 4. 1668. 
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OF OFFENCES AGAINST 


Tux other redylfinns of the act of Anne, was made to meet 


8 of N the caſe of an inſtrument of debt, in itſelf fair and lawful, 


as to Payment 


of uſurious In- 


tereſt, 


Feb. 12, 1790. 


but followed with the actual taking and receiving of an 5 8 
uſurious profit, in virtue of ſome ſeparate and later ſettle- 


ment, or upon a verbal or underſtood agreement. The con- 
ſequence is declared thus: And that all and every perſon 
« or perſons whatſoever which ſhall take, accept and receive 
% by way of means of any corrupt bargain, loan, exchange, 


% cherizance, ſhift, or intereſt of any wares, merchandizes, or 


< other thing or things whatſoever, or by any deceitful way 


or means, or by any covin, engine, or deceitful conveyance, 
for the forbearing or giving day of payment for one 


«© whole year, of and for their money or other thing, above 
the ſum of five pounds for the forbearing of one hundred 


* pounds for a year, and fo after that rate for a greater and 


„ lefler ſum, or for a longer or ſhorter term, ſhall forfeit 
* and loſe for every ſuch offence the treble value of the 
“ monies, wares, merchandizes, and other things ſo lent, 


e bargained, exchanged or ſhifted.” If therefore a bond 


ſtipulate 5 per cent. but the parties ſettle accounts at the rate 
of 6 per cent, the treble penalties are due; but the bond is 3 
ground of action nevertheleſs, and the creditor ſhall equal- 

ly have decree for the contents, as the King for the ſtatu- 
tory penalties :. In the caſe of Cohoun and Dun, decided in 
the Court of Seſſion, action was accordingly ſuſtained for 
payment of a bond bearing intereſt at 5 per cent. but upon 
which uſurious profits had been taken, If, on the contrary, 


an unlawful rate of intereſt has been ſtipulated in the inſtru- 
ment, as well as received in purſuance of it, the caſe falls 
under both clauſes of the ſtarute 3 and the debtor has not 


| ouly 
X Hawkiss, b. x, c. 82. No. 12, 


PUBLIC TRADE. 


only his acquittance of the debt, but he may purſue for his 
. R of the treble PEI too. 364.9 4 


Is, i in the FA ON of this fort of elidithe; we ſhall fol- 


low the ſame rules which governed our ancient practice, and 
| which ſeem not to be unreaſonable in themſelves ; it will in 
this queſtion alſo be reckoned immaterial, whether the uſu- 
rious profit be received in money, or in other kinds. It was 


found relevant againſt John Williamſon, that he had taken, 


N 1ſt, a boll of bear and a boll of meal, beſides L. 3 in mo- 
ney, over the juſt intereſt of a certain debt; adly, a boll of 
bear, over the intereſt, for half a year's loan of 100 merks; 


3dly, a boll of meal, worth 10 merks, for fix weeks loan of 


400 merks; gthly, upon a loan of 200 merks, that he had 
taken the grazing of twenty lambs, equal to L. 10, over the 
intereſt . On the iſt June 1666, James Harper was in like 
manner roam lan to an aſſize upon a charge, inter alia, of 
taking L. 13 Scots, and three loads of coal, and candle, be- 


ſide the lawful intereſt of his debt 2. By parity of reaſon, 


all premiums allowed and paid, either upon the original loan, 
or for continuing the money with the debtor afterwards, 
are ſubſtantially the ſame thing as the receipt of uſurious 


intereſt ; and will be judged as devices to elude the ſtatutes; 


This was held to be law in the ſaid caſe of James Harper ; 
here in of the charges which were remitted to the 


n | | _ aſlze 


"7 ET” The Jalice-depite ſuſtains the haill "I articles of the 1 relevant, 
a and ordains ne be put to ane aſſize. | 


; 3 « The Juſtice depute, notwithſtanding of the defence, ordaines the dittay to 
« be put to the knowledge of ane e — to. be Proven by 8 en 
dot inſert in the yreit.” . 


Receipt of uſu- 


rious Intereſt 
not in Money. 


July 4&5. 
1665. 
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Alternative Sti- 
pulations of far - 
ther Intereſt. 


or OFFENCES AGAINST 


aſſize, was the receiving of lambs, bogs; wool, and cheeks, 
from the debtor, as a conſideration, over the ted. for con- 


tinuing the loan of the money. To make out a charge in 


either of theſe kinds, it is, however, neceſſary, that the thing 
be rendered upon ſome agreement of the parties, either ex- 
preſs or underſtood; and not in the way of free offering or gra- 
tuity on the part of the debtor. Whether for want of evi- 


dence in this particular, or for ſome other reaſon, both Har- 


per and Williamſon were acquitted. 


How broaf ſoever this conſtruction of the ſtatutes, it can- 


not reach thoſe ſtipulations, which are not direct for pay- 


ment of ſome unlawful profit, abſolutely, in name of inte- 


reſt ; but of an alternative or proviſional nature, for ſome ad, 
ditional or commuted confideration, in cafe the lawful in- 
tereſt ſhall not be punctually rendered. As, if upon an an- 


nualrent of grain, the creditor ſhall ſtipulate a certain high 
commuted price, for every boll that ſhall not be delivered 
at a certain day; or, as in our ordinary bonds of borrowed 
money, which bear à termly failxie, (as it is called, ) or ſtipu- 
lation of a certain ſum upon failure of punctual payment of 
each term's intereſt. In either of theſe caſes, the debtor 
has it in his power to avoid the higher obligation by due 
performance of the lower; and the ſtipulation is not pro- 
perly of intereſt for the uſe of the ſum, but of damages or 


coſts for failure to pay the intereſt; and which if exceſſive or 


unconſcionable may be ſubject to retrenchment by the Judge. 
The advantage in ſuch a caſe ariſes from the debtor's negli- 
gence, and not from his uſe of the money :. In the trial, accor- 

| | dingiy, 


1 At at a time when the laveful intereſt was en G a temporary 


2 a perſon having lent * at four, but Os 6 Per cent. in caſe 
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A of Skene of Hallyards, who, upon an annuatrent af USURY. 

victual, had ſtipulated a converſion of L. 10 for every boll Jan! 22. 1672. 
that ſhould not be delivered by a certain day; this, as well 
as the other articles of charge, was found to be no ſuffi 
cient ground of proceſs. Of all contracts in this ſhape 
it is however to be obſerved, that if from circumſtances 
they can be be ſhown to have been from the firſt intend- 
ed as covers for the ſtipulation of the high rate of in- 
tereſt, which and no other was ever meant to be taken; 
they will then be judged according to their real 1 8 

3 how ſpeciouſy ſoever they may be as 


, 


Avene clak of n bh jaccoiding ods nets 88 of Ha- 9 


a 
of either Scots or Engliſh: practice, the penalties of uſury dn pans \ 
will not apply, are thoſe wherein the lender runs a hazard of 1 
| loſing; his principal ſum. Under this exception fall all loans | # 
upon bottomry, or at reſpondentia or the like, which depend Zo q 
on uncertain events, as to the payment of both principal and | nf 


intereft ; neither have the ſtatutes any relation to the prin- 
ciple of ſuch a tranſaction as a grant of annuity upon lives, 
where the ſtock is ſunk and given away, as the price of an 
annual income, for a limited but uncertain term. The ſame 
is true of all thoſe modes of bargain, by which a preſent 
ſum is given for return of another ſum or ſums in à certain 


— 


N * 22 3 2 
S OE = * A . 
of TY . * 5 — 11 ooh 4: r 2 

— * 


a 5 as if e ſhall _ James L. 50, to receive L. 100 [ 

whenſoever \ | 

. 15 of filming: to nay within A axſerith after the term, this i the fame notion of F 

5 damages, was held by the Civil Court to be a lawful and aQtionable bargain, 4 

3 July 23. 1679, Patrick Murray againſt Bank of Scotland. This, . ſeems A 
„ to be a queſtionable E \F 

. 

1 1 Repels the libel, * OA at ale, in eres of the + alegeance, reply 1 

2 and rriply, and finds no procefs,”, 7 1 11 F 
3 
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OF OFFENCES AGAINST 


CHAT. XXV. whenſover James mall marry, Tory othicewite to receive no- 


thing. As unconſcionable, and in ſome inſtances as immo- 
ral and of evil example, ſuch bargains may be liable to be 
ſet aſide; but they are beyond the reach of the law of uſury, 
not being loans for ſtated - profit, but pure wagers or bar- 
gains of chance, ede the advantage way turn to > either 


| fide k. 


Bargains where 
the Intereſt is at 
Hazard, 


ers i to a 8 by which the „rebel dy. . 
fad not the principal ſum is at hazard,—it ſeems to be the 
rule of the law of England, that this does not hinder the 


high rate of intereſt to be uſurious. But in this their prac- 


tice is at variance with the known tenor of our cuſtom re- 


ſpecting proper wadſets; according to which it has always : 


been lawful for the creditor to receive a pledge of land more 
than equivalent, in common years, to the intereſt of his mo- 
ney; provided he be ſubject to the hazard of the fruits and 
rents of the tenement impledged, and thus in bad years, or 
by the failure of tenants or otherwiſe, run the riſk of lofing 


his intereſt. The proviſion of the ſtatute 1661, c. 62. con- 


cerning uſurious wadſets, is limited, accordingly, to the op- 


poſite caſe, of the wadſetter being relieved of all ſuch ha- 
zard. Nor does the act 1597, c. 251. contain any general 
declaration to the contrary; but only a ſpecial proviſion for 
the caſe of a back- tack of the wadſet lands, given at a rent ex- 
ceeding the intereſt of the debt 2. In regard to annualrents 


of grain, which, by the variation of the price of that com- 


| ny l give: nile to N of this kind; and had pro- 


ny 


x See 1 13. 1745, 1 contra Earl 1 Peterborongh and Sir Wil. 
ham Maxwell contra Pringle, July 9. ee „ * 


2 See Mackenzie, Tit. Very, No. 1 Dia, beat vol. ii. voce ug 


pBLIC TRADE. 
pak been made the cloak of unconſcionable bargains, 


ſuch as could not be remedied at common law, (by reaſon 
that the lender ran the riſk of the fall of the price below his 
intereſt); the ſtatute laſt mentioned, made proviſion for re- 


ducing them © to fik conformity of price as ſhall anſwer to 
ten for the hundred allenarly,“ (being the rate of inte- 


reſt at that time), © ſwa that the party addebted payand ten 

„ for the hundred, the ſamine ſhall be as lawful, as gif they 
ö had paid the victual contained in the ſaid infeftments.“ 
Nov, though this act will no longer apply in its own preciſe 
terms; yet upon the principle of it, which ſeems in itſelf 
to be juſt, and calculated, like the act of Anne, for hinder- 
ing all receipt of undue profit, © dire&ly or indirectly;“ it 
may ſeem that the creditor who receives a much greater 
quantity of grain than by the fiars of the year correſponds 
to the lawful rate of intereſt, and who wilfully refuſes to 
let his bargain be reformed according to that ſtandard, ſhall 


be liable to the charge of uſury. It is true, that in the caſe 


of Skene of Hallyards, ſuch a charge was found irrelevant; 
but this probably, (for the interlocutor does not aſſign 
any reaſon), becauſe the adyantage libelled was neither 
clear nor conſiderable, nor imputable, in the whole circum- 
ſtances of the caſe, to a purpoſe of defrauding the law 1. 


TuxkRRE is another article, in which alſo our cuſtom ſeems 
| to have been more rigorous than that of England; and yet, 


* As 


n If, as Mackenzie ſeems to think, (No. 4. tit. Uſary ), it proceeded on the 


: 5 notion that the act 1597, c. 251. did not abrogate the prior ſatire 1594, c. 1224 
which allows an abſolute ſtipulation of five bolls of victual for each L. 100, the 


propriety of it may be queſtioned. For the act x 597. appears to be a general 


ſtatute, for reducing all bargains of annualrent of victual, to conformity with the 


— alayful rate of intereſt, This Was a ſeparate charge from that mentioned in 


. 309. 
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Jan. 22. 1672. 
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CHAP. XXV. 


June 1. 1666. : 


| June 11, x666. 


Nov. 23. 1668. 


July 6. 1666. 
Nov. go. 1668. 


June 18. & 25. 
1667. 


or or TEN CES AGAINST 


as not being inconſiſtent with the act as; Anne; our o-. 
rules muſt ſtill be obſerved, when the occaſion of applying 
them ſhall happen. This is the payment of intereſt before- 
hand, To a certain extent at leaſt; this practice is pro- 
vided againſt by the act 1621, c. 28.; which ordains, That 
** no perſon who lendes or gives out money, and receaves 
„ annuel therefor, ſhall retaine the time of the lending, ex- 


int, crave or receave from their debtors the annuel of 


<« their lent ſummes; untill the tearme Sg N 
« ed by their bandes be firſt come.“ 
Tu retention of a year's intereſt- out of th aa : 
loan of 2 500 merks, was, accordingly, one of the articles of 
charge which were found relevant in the caſe of James Har- 


per. But, under authority of the laſt words of the ſtatute, the = 


penalties of uſury have even been applied to the receiving of 
intereſt at any period after the loan, for a term not yet expi- 
red. Thus, John Purdie was convicted of uſury upon the 
evidence of two receipts, one of the 18th July 1663, for the 


term's intereſt due at Martinmas 1663, and the other of the 
27th November 1663, for the term's intereſt due at Whit- 


ſunday 1664. In like manner, Hugh Roxburgh was convic- 
ted © of taking the annualrent of 1800 merks ane month or 


thereby before the term of payment, or the ſame was 
due.“ In the firſt of theſe inſtances, the verdict was car- 
ried by one vote; and the Privy Council, having conſidered 
the circumſtances of the caſe, prohibited the paſſing of any 


doom on the conviction. In the other, the pannel had ſen- 


tence of eſcheat of moveables. The like ſentence was 
given in the caſe of William Sommerville, upon this 
ground; that having lent a ſum of 2c, oc merks, he, upon 
the 15th of May 1658, gave the debtor a diſcharge of the 


ö intereſt down to Whitſunday 1660, e at e ame time 


took 


PUBLIC TRADE. 


took from him a bond of corroboration, accumulating the 
5 principal and theſe two years intereſt into one ſum 1, This 
was an aggravated caſe: But it may ſeem doubtful whe- 
ther the ſimple taking of intereſt before arrival of the 
term, on a ſum which has really been advanced, is either 
properly uſurious in itſelf, or within the purview of the ſta- 
tute 1621; which is ambiguouſly worded, and perhaps has 
only relation to the ſtronger caſe therein ſpecially ſet forth, 


of the retention of the intereſt out of the principal. ſum, 
at the time of the loan. Notice may be taken of the later 


| _ caſe of Cleland, where the Court of Seſſion found that a re- 
ceipt of intereſt down to Lammas, and dated in the pre- 

ceding month of January, was no Ar evidence of uſury, 
to annul a bond for a loan of money. 


Bur 8 that the | FD has nor been ſtrained in this 
conſtruction ; it does not follow, nor is there any precedent 


for it, that the ſtatute, equivocally worded as it is, ſhall be 


interpreted by the very letter ; ſo as to hinder the receiving 


of intereſt before the term of payment written in the bond, 
though it be rendered in proportion only to the time du- 
ring which the creditor has had the uſe of the money, whe- 
ther this be half a year, or a quarter of a year, or even a 


ſhorter period. The creditor has indeed an advantage in the 


more prompt payment; yet ſtill he receives from this debtor 
-—_ the lawful intereſt for the time that the money has re- 
Ven Il. 2 3 D | | mained 


= The atze find the pennel guilty, and culpable in exating and taking ten 
for the hundred of five thouſand merks in manner mentioned in the dittay ; as 


„ alfo, all in ane voice finds the pannel guilty and culpable of the exacting the an- 
© nualrent of 20,800 merks two years before the ſame was due, contrary to 
t the act of Parliament, viz. ſrom W e e 4 1658 to W 1660, in 


" _ Py 120 the ſame en proven.“ 
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July 15. 1741, 
C. Home. 


Receipt of In- 
tereſt before - 
hand. 
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CHAP. XXV. mained with him. An exception muſt alſo be admitted of 
OD Ha the tranſactions of bankers ; ſome of which, and the moſt 
| uſeful and frequent of any, ſuch as the diſcounting of bills, 
might ſeem to fall under the ſanction of this ſtatute, if _ 
rouſly conſtrued. 8 4 by 


Stipulation of 1 to all the uthoritieei in our . which in this | 
Intereſt upon 

Intereſt is un-. Article is grounded on the Civil, it is alſo an unlawful and 
lawful. fruitleſs covenant, to bargain for intereſt upon intereſt *: but 


this is only true according to a diſtinction. The creditor 
is not forbidden annually to take a new document for the 
actual arrear of intereſt, and thus convert it into a ſtock, 
which ſhall bear intereſt in time to come. For after this courſe, 
the-debtor's attention is rouſed to the increaſe of the burden 
upon him; and if he wittingly chooſe to retain the intereſt 
upon theſe terms, there is no good reaſon why it may not be 
lent to him, equally as to any other perſon 2. But if the 
arrear is ſuffered filently to run on for a ſeries of years, 
and, at ſettlement of accounts, a charge is made againſt the 
debtor, upon the principle of compound intereft ; this is 
an oppreſſive exaction to that perſon, who, unconſcious of 
the growing evil, had all the while neglected to keep down 
the claim. The law will not, therefore, ſupport the creditor 
in his demand of a ſettlement on that ground ; nor will it 
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ö give effect to a previous paction for compound intereſt, 
0 which would be a plain temptation to the lender, always to 


ftipulate in that form, and to forbear the demanding of the 
intereſt as it falls due: not to mention that the debtor, 
not being puſhed for payment, would be apt to forget 


Mackenzie, tit. Uſury, No. 5˙5 Stair p- a 39-3 Bankt, vol. i, b. 440. No. 14. 
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or to undervalue the operation of ſuch a covenant againſt 


Bor, though the paction « or demand of compound intereſt, 
be, for theſe equitable reaſons, ineffectual in law; yet if 
parties actually ſettle accounts on that footing, it is not 
ſo clear that the creditor is ſubject to the treble penalties, 
as taking more than 5 per cent. on the ſum lent. The ar- 
gument againſt it is, that truly the additional profit is not 
taken for forbearance of the original ſum, but of the an- 
nual profits, which ought to have been paid, and might 


have been exacted, and have been gainful to the debtor by 


remaining in his hands. And it happens in many inſtances, 
that things which the law, for good reaſons, will not 
enforce, it yet holds for valid when done, and will not undo. 
Certain it is, that I have found no inſtance of conviction, 
nor even of interlocutor of relevancy, obtained upon ſuch 
grounds. It is at the ſame time clear, that if (as in the caſe 
of Cohoun and Dun, where it was ſo judged) the creditor 
ſhall accumulate the intereſt termly, and take a bill for the 
amount; this bill is void, as being an aſſurance of uſurious 
profits: for they are more than Þ per cent. for a year's 
forbearance of the original loan. By the ſame rule, if he 
take payment of ſuch bill, the treble penalties alſo ſhall be 
due, | l 
Tur pains of law for wikis; have in part been already 

mentioned. They are, 1. by the act of Anne, the nul- 
lity of the bond or contract, where it contains, directly 
or indirectly, any uſurious ſtipulation. By the act 1594, 


c. 222, the debtor was to be diſcharged of his obligation, 


if he revealed the _uſury ; and if another revealed it, the 
| 32 7255 ? claim 


Feb. 12. 1790. 
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N Of 


Corporal Pains ; 
if ſtill compe- 
tent. 


Fane 25. 166). 
Nov. 23. 1668. 


or OFFENCES AGAINST 


ella of debt was to acerue to the revealer. By the act 159% 
C. 251. this was altered for a confiſcation of the ſum and or- 


_ dinary intereſt, in all caſes, to the King; along with reſtitu- 


tion of the uſurious profits to the debtor, if he concur- 


red in the proſecution. But both theſe regulations ſeem _ 


to be ſuperſeded by the act of Anne, which introduces 
an abſolute nullity of the obligation; ſuch as is not only 
good againſt the creditor and his heirs, but even againſt his 
onerous aflignees, who were not affected by the Scottiſh 
ſtatutes”. 2. By the act of Anne, in caſe of uſurious profit 
being received, action lies for treble the amount of the ſum _ 


lent or contracted on; whereof one half goes to the party, 


whatſoever, proſecutor, and the other to the King, who may 
ſue for theſe penalties without the debtor's concurrence ; and 
whoſe ſuit ſeems'to be ſubject to no other limitation with 
reſpect to the competent time for bringing it, than according = 


to the common rules of che lav of cee 2. 


3. To tee pecuniary . the atr 569; S281. er 
adds the confiſcation of moveables, and other puniſhments 
in the perſon. I do not; however, find that this diſcretion- 
ary power of inflicting corporal puniſhment has in any in- 
ſtance been made uſe of; although in the caſe of William 
Sommerville, and in that of Hugh Raxburgh, after decla- 
ring the eſcheat of goods, the ſentence ordains the pannel to 
find caution for his appearance before the Court or Privy 
Council © whenever he __ be called, to WO ſuch other 

| * puniſhment 7 


x Kilk. Deciſ. v. vn p. 591. No. Ko. © 


December 2. 1766, Mackechnie RT Wallace ; January 1 19. x77 5, 5 James 
Wilſon ** James Jackſon. | Wallace's Deciſions. 


PUBLIC TRADE. 


« e 399 a and cenſure, as they mall think fit.“ And 
indeed, even as to the eſcheat of moveables, and much more 
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83 43 


as to any farther ſeverity, i it may ſeem to deſerve conſide- 


ration whether it be not in effect taken away by the act of 
Anne; which eſtabliſhes the preſent rate of intereſt, and pre- 
ſcribes the penalties of uſury for both kingdoms, as relative 
to this rate, in like manner as the act 1597 did with relation 
to the rate of 10 per cent. at that time allowed. If ſtill com- 
petent, the confiſcation and other pains can only be inflicted 

in the Court of Juſticiary, to which the act 1597 remits the 
cogniſance of the proper criminal charge; whereas not only 
may the nullity of the contract be declared, in the way of 
either action or exception, in any court where the writing is 
put in ſuit; but even the treble penalties-may be decreed by 
any Judge- Ordinary, and without the aſſiſtance of a Jury; 
this being a pure pecuniary action. Theſe points were ſet- 
tled in the caſe of Wilſon and Jackſon above referred to. 
4. By the act of Anne, any ſcrivener, broker, ſolicitor, or 
driver of bargains, who for procuring the loan or forbear- 
ance of L. 100 ſhall take above 5s. is made liable to a fine 


of L. 20, and f IX months uppritonment. : 


Tax competent evidence of uſury has not been left 
to the courſe of common law, but is the ſubject of ſpe- 


Jan, 19. 1775. 


proof of uſing 
Oath of Ferty. 


: cial proviſions; which being equivocally penned, have 


given riſe to Mntroverſy, and fluctuation of practice. 
The direction given in the ſtatute 1597, was, that it 
ſhould “ be tried by the aith of party, and all uther law- 
ful probation, conjoyned therewith, competent of the law.” 
Under theſe words, a doubt had ariſen concerning the 


oath. which was meant to be uſed; whether it were the 


oath of the party e and payer of the unlawful in- 
: tereſt, 


. 
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CHAP. Xv. tereſt, or of the party receiver and pannel. This contro- 


— — 


Sept. 4. 1668. 


Nov. 11. 1667. 


OF OFFENCES. AGAINST 


verſy was ſettled by the act 1600, c. 7. which allows the li- 
bel to be proved, © by writte or aith of party receaver of the 


« faid unlawful profite, and be the witneſſes inſert in the ſaid 
00 ſecurity made for the ſaid ſummes. In the caſe, according- 


ly, of Robert Lauder, after interlocutor ſuſtaining the defences 
againſt the libel as laid, reference was made % mpliciter to 


the oath of the pannel, that he had received more than the 


lawful intereſt ; which, with the pannel's conſent, was found 
relevant; and on ſwearing in his own favour he was aſſoil- 
zied. In the caſe too of James Wilſon , but only with his 
own conſent, his oath was allowed to — taken, along with, 

and in ſupplement of other probation. He ſwore negative, and 


was afſloilzied. Whether, without his conſent, his oath 


could have been reſorted to in this ee way, and 
not as deciſive cf the cauſe, I ſhall not affirm. On the one 
hand, this ſort of reference to the oath of party is contrary 
to the ordinary rule of law, even for civil intereſts and 
actions; and on the. other, the words of both ſtatutes 1 597 
and 1600, give a colour at leaſt to argue, that the Legiſla- 
ture intended to permit it. But theſe laws are both of them 

very incorrectly drawn; and I have not obſerved, that in 

any inſtance the proſecutor for uſury has advanced ſuch a 
pretenſion. Indeed, if that plea be good on his fide; the 


words of both ſtatutes give the pannel equal countenance 


in this pretenſion, (which, however, does not ſeem to have 
been urged on any occaſion), that his oath is in every inſtance 


In ſupplement of the depoſition of the Wingst, and remanent probation, 
* the Juſtices, with conſent of the pannel, and his 5 ordaynes the ſaid 


% James Wilſone' 8 oath to be taken,” 


PUBLIC TRADE. 


à neceſſary part of the proof; liber which he cannot be 


| convicted. 


Ine xd to the evidence of witneſſes; the ſaid ſtatute 1600, 
while it ſolved one doubt, gave riſe by its expreſſions to ano- 


ther, namely, whether this ſort of proof were not confined to 


the witneſſes inſerted in the deed. But this would be ſuch a 
limitation of the proceſs, as truly to prevent conviction, ex- 
cept upon very rare occaſions. And as the act 1600 was in- 
tended in the main to do away the ambiguity of the former 
law, with reſpect to the oath of party; ſo in the brief men- 
tion which it makes of the inſtrumentary witneſſes, as alſo 
competent to give evidence, it ſeems more probable, that 
the Legiſlature intended to obviate the doubts which might 

ariſe concerning the admiſſibility of thoſe perſons, whoſe 
evidence upon the matter of uſury may often be contra- 


dictory to, and tend to ſet aſide the written contract which 


they have ſubſcribed. Accordingly, as appears from the 
judgment in the caſe of Harper *, relative to a bribe of 
L. roo for the loan of the money; it was at that time 
a ſettled point, that matters extrinſic to the bond or con- 
tract might be proved by any witneſſes whatſoever. And in 
the civil court the like judgment was given, with reſpect to 
the payment of intereſt beforehand, in the caſe of James Mit- 
chell contra William Petrie; under proviſion that the wit- 
neſſes were perſons above exception. Now, theſe Judgments | 


| en to be E deciſive of the S point: For the 
| | ſtatute 


+ « The Juſtice. depute, notwithſtanding of the defence, ordains the dittay to - 
be put to the knowledge of an n aſſize, and to be proven by witneſſes, albeit not 
« ent 0 the; writ.” 25 | 


Proof by Wit- 
neſſes; who are 
competent. 


* I. 1666. 


Jan. 7. 17244. 
Kaimes. . 
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_ CHAP. XXV. 


Is the debtor a 


habile Witneſs, 


_ debtor's intereſt in the conviction depended on the circum- | 
ſtance of his being informer of the King's Advocate, and 


Nov. 29. 1664. 


Nov. 11. 1667. 


0 F OFFENCES AGAI N $T : 


ſtatute has not diſtinguiſhed between one deſcription o of caſes 
and another. | 


tas queſtion may likewiſe be ſtated concerning the 
debtor, whether he is a competent witneſs to prove this of- _ 
fence, committed indeed againſt him, but of which he is al- 
ſo in ſome meaſure himſelf participant. Now, with reſpect 
to him, there ſeems to be room for a diſtinction. If the 
debtor is purſuing, either to declare the nullity of his con- 
tract, or to recover the treble penalties ; certainly he can- 
not at the ſame time be a witneſs in his own cauſe, and for 
his own behoof. Farther, even though the proſecution be _ 
at inſtance of the King; yet ſtill if the claim of debt be 
_ ſtanding, this ſeems to be ſuch a fituation in which the 
debtor cannot juſtly be admitted to give evidence; by reaſon 
of the ſtrong and immediate intereſt on his part, which 
ariſes, as the law now is, from the abſolute nullity of the 
contract, which enſues upon conviction. Agreeably to this 


view; under the old laws 1594 and 1597, by which the 


concurring in the elution of the contract, the practice was 


only to admit his teſtimony, if he would purge himſelf up- 
on oath of theſe grounds of ſuſpicion. Thus, in the trial of 
Rutherford, -Daes and others, for ſeparate acts of uſury, 
John Learmonth, and Thomas Kincaid, the debtors, were 


admitted witneſſes cum nota; they purging themſelves of ha- 


ving been informers of thoſe particular charges, and renoun- 
cing all benefit they might have by the proceſs. In the caſe, 

too, of James Wilſon, which Mackenzie has noted as a judg- 
ment on the other ſide, the procedure ſeems truly to have | 


been to the ſame purpoſe. For though it be true, that the | 
| |  interlocutor, 5 


PUBLIC: TRADE. | 


15 n of; Court, finds the objection relevance to VSURY. 
George Home of. Graden the debtor, offered as a witneſs to 


prove the libel ; yet there is this entry in the record imme- 


Wy 


3 


2 


diately under it: Thereafter George Home of Graden 


« being ſworn, deponit that he had given information of this 


« purſuit to the purſuer. In like manner, Alexander Home, 
the next witneſs, being objected to for the ſame reaſon, he is 


{worn upon it; and having confeſſed that he is informer, he is 


no farther examined: ſo that in both inſtances the judgment 
was qualified by relation to the debtor's intereſt in the proſe- 


cution . Now, according to this prineiple, - as applicable to 


the preſent ſtate of the law, by which the nullity of the aſ- 
ſurance of debt is independent of all ſuch conſiderations, the 
debtor ſeems with us, (as he is in England), to be liable to 


an abſolute objeQion if che debt is Mill ſubfiſling. But if 


dhe debt has been fully paid, in which caſe the treble penalties 


are due; and if the debtor will renounce the right which he 


has under the act of Anne, to purſue for a moiety of thoſe 


penalties, as one of the people; the objection ſeems thus to be 
done away, to the effect at leaſt of admitting him cum nota. 


Lg - 


Ir will be proper to fay, before concluding, that owing to 


the altered ſituation of the country, and the leſs hazard which 
the debtor now runs of being oppreſſed by the money-lend- 
Bo er, any i charys for this offence would nn meet 
Vor. II. CI eee 5 E 4 2 wats 


_ I MOOS EIS ig HP ates ns 2 prece- 


dent for admitting, the debtor's teſtimony. But it does not ſeem to be in 

point to this queſtion ; for in that caſe Stewart of Hillfde, the debtor, only de- 

| Poned reſpecting a particular fact or defence which the panne offered to prove in 

| that way. And it was not till after Stewart had deponed negatzve on this de- 
fence, that the libel was remitted to an aſſize. According to the practice of that 

time, if the defence had been proved by Newart's . the libel never 

| would have gone to an . at _ | 
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Of Frandulent 


Bank rupey. 


or OFFENCES AGAINST 


with a more la ae than n to hs been 
uſed in former times. The period in which chiefly the laws 
againſt uſury were put to execution, appears to have been 
from 1663 to 1670. And in that ſpace the proſecutions 
were very numerous indeed: owing, it is ſuppoſed, to a gift 
of the penalties and forfeitures in favour of the Earl of 
Glencairn, who appears as proſecutor in all thoſe actions; 
and who, in the view of conſtraining parties to compound 
with him, (in which, to judge by the many deſerted diets 5 
in the record, he was very ſucceſsful), had ſet on foot a di- 


ligent inquiſition concerning all offences of this kind. In- 


deed, to ſuch exceſs was his activity carried, that the Privy 
Council in the end interpoſed to forbid all proceſs for uſury at 
any private inſtance, without a ſpecial warrant from them- 
ſelves; and for infringing this ordinance, a fine was inflict- 


ed on one Muſchet, on the 19th January 1674. There has. 


not, in the preſent century, been any inſtance of a libel for 


* miſed! in che 8 en Court. 6 Al apt 


II. In this | chapter 1 may alſo 98 5 notice of tha offence 
of fraudulent bankruptcy, or the wilful cheating of credi- 


tors by an inſolvent perſon, or one who conducts himfelf as 


| ſuch; whether this be done by withdrawing his effects for 


his own uſe and behoof, or for that of others, whom he is diſ- 
poſed unduly to favour. By ſtatute 1696, c. 5. this iniquity 
ſtands remitted to the cogniſance of the Supreme Civil Court, 


who are directed to declare the offender infamous; and are = 5 
empowered to puniſh him“ by baniſhment or otherwiſe, death 
« excepted, as they ſhall ſee cauſe,” according to the meaſure 
of his fault. The ordinary courſe has been by ſentence of 


pillory: as in the caſe of James Wauchope, February 4. 1757; 


and of James and George Keltie, February 14. 1776. But 


PUBLIC TRADE. 


=” more agirewertel batel, del as that of George and Ro- 
bert Forreſters, che Pannel has been adjudged to be tranſ- 
ported beyond ſeas. © Though brought in the civil court, 


. the proſecution of this crime has been found to be thus far 
in the ordinary condition of a criminal proceſs; that it can 


only be raiſed with the concurrence of the Lord Advocate; 
Auguſt 10. 1765, Syme contra Steel; 5 FIR 9 1796, Hew 
Re: + contra N zone.” 9535 


8 III. I SHALL now cloſe this liſt of offences injurious to the 


8 ineeren of trade, with a few words upon foreſtalling and re- 


> grating. The firſt of theſe, as deſcribed in the ſtatute 1592, 


C. 150. (which is a literal tranſcript of the Engliſh ſtat. 5. 
and 6. Edward VI. c. 14.) is committed in the buying, or 
contracting for any commodity that is on the way to mar- 
ket; or the diſſuading any one who is on the way to mar- 


ket, from carrying his commodity there; or the making 


motion to enhance the prices in the market. By the ſame 


| ſtatute, the perſon is to be held à regrator, who buys corn, 
victual, fleſh, fiſh, or other vivres, in fair or market, and 
ſells them again either in the ſame, or in any other fair or 


market, within four miles thereof ; or who, by buying, con- 


tract, or promiſe, gets into his hand the corn growing in the 
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Of Foreſtalling 
and — 


field. The puniſhment is, for the firſt offence, a fine of 


I. 40, and the finding of ſurety to abſtain for the future; 
for the ſecond, a fine of 100 merks; and for the third, 
eſcheat of moveables. And to facilitate conviction, the ſta- 
tate authoriſes to ſend the accuſed to an aſſize upon a gene- 
ral charge of being habite and repute a common engroſſer or 
regrator, without any more ſpecial dittay. There are many 
inſtances of the proſecution of foreſtallers and regrators ; but 
few convictions have — obtained; and of thoſe which are 


3E 2 on 
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CHAR. L on record, 3 appear not to bave been followed with any 


8 May 19. and 
20. 1607. 


ſentence. Ontherzth May 1588, Alexander and james Robert- 
ſon and Thomas Reid were convicted of foreſtalling cattle and 
ſheep, and keeping it up to a dearth; and they were fined. On | 

the th June 1596, John Wilſon and Bernard Stuart, were con- 

victed of foreſtalling and regrating corn; but I cannot find that 
any puniſhment enſued. On the 12th of the ſame month, John 


Anderſon, and others, vere accuſed as regrators, on the ſingle | 


ground of buying corn as merchants, in order to ſell it again; 
Which, according to the proſecutor's doctrine, was unlawful 
for any but maltſters and dealers in meal. The pannels an- 
ſwered, (and certainly with reaſon), that corn is a lawful 

. ſubject of merchandiſe, if the trade be not carried on by 
foreſtalling or regrating ; and that otherwiſe, all tranſporta- 
tion of corn from the remote parts of the country would 

_ ceaſe; ſince none but merchants would be at the trouble, or 


run the hazard. The Juſtice, however, oy fand the ſum- 
4 mons releyant ;'* and ſome of the pannels were convicted: 
But no fentence is marked in the record. The ſame is the | 
caſe with reſpe& to John White, John Mure and others, 
who were convicted on the 25th of the ſame month, of fore- 


viction more; that of John Reale, (or Rule), merchant in 
Leith, convicted of foreſtalling and regrating, by privately 


purchaſing a ſhip load of timber in the harbour of that place, 


before landing or entry in the town's books, or the putting 
of a price upon it by the Magiſtrates, as directed by the 
ftatutes 1540, c. 100.; 1555, c. 57. He had ae in 
terms of the ſtatute, as for the firſt offence. Zo 
WI know from the ftatute-book, that beſide * * 


againſt foreſtalling and regrating, the policy of former times 


had end che commerce of the "ns with many other 
and 


PUBLIC TRADE: 
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8 * more : troubleſome reſtraints, (at leaſt they are thought 20 — 


ſo now), which were enforced by fines and confiſcations, 
and in ſome inſtances by more ſevere penalties, Accordingly 


there are inſtances in the record, from time to time, of pro- 


: ſecution for ſuch crimes as theſe: the tranſporting of tallow 
forth of the kingdom; the felling of linen; cattle, &c. to 


the Engliſh ; and the enhancing of the price of malt. But 


it would ſerve no purpoſe to enlarge on theſe points of dit- 

tay; which were long ago thrown out of the criminal code, 
by the great change in the ſituation of the country, and in 
the manners, opinions, and cuſtom of dealing of our people. 


= 
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Crimes againſt 
the Statute. Per- 
duellion. 
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2 H A P T ER XXVI. 


or nich TREASON, 


nicious order of public crimes, thoſe which are le- 


velled againſt the State. And firſt of the crime of High 
| Treaſon, or, as our lawyers, after the example of the Roman, 
ſometimes ſtyle it, the crime of Læſe Majefty, or Perduellion ; 
which terms include all ſuch offences as are more immedi- = 
ately directed againſt the perſon and Government of the. 
King; and amount to a violation of that fidelity and al- 
legiance, which is due to his Majeſty from all his ſubjects, 
in return for the protection of his laws and dominion. 


And which to forget or diſown, is not only deemed a hei- 


nous crime, by reaſon of the danger to the peace and tran- 
quillity of the kingdom, which are ſo highly concerned in 
the preſervation of the perſon, dignity and authority of the = 
King ; but alſo in a moral point of view, as a treacherous 
breach, proditio, of that truſt and confidence which' the 


Prince repoſes in every one of his ſubjects, as ſtanding 


bound to him by the manifold and fignal benefits, which 


they are continually receiving from the Sovereignty, 


| are now to aſcend to a higher and till more per- 


"4.00 hs. - RE 2 


THE STATE. 


As this bigh crime may be committed in a great variety 
of ways; ſo to analiſe it to any advantage, would require 
a long and laborious treatiſe, if it were to be compiled from 
the like materials, as thoſe which have hitherto ſerved us in 
_ our reſearches. But fortunately for this part of the realm, 
any commentary on the Scottiſh ſtatutes or precedents and au- 
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TREASON. 
9 — 
Scots Treaſon 
Law aboliſhed. 
at the Union. 


* 


thorities, is rendered unneceſſary by an event which has at once 


| blotted out the. whole of them; and communicated to us the 

benefit of an entire new, and far more improved ſyſtem of 
treaſon law, wherein great moderation and preciſion are hap- 
pily united with a high degree of vigour; and which alone now 

ſerves to ee fs: TIRE and decifion ml all fuch Ae 


rain ha Miki of hs: two ) dw when, beside ac- 
| knowiedging the ſame Prince, they were to be conſolidated 
in one government, and ruled by the ſame Legiſlature, as 
parts of one realm; it was plainly ſeen to be expedient, or 
rather neceſſary, that the inhabitants of both countries ſhould 
be placed upon the ſame footing, with reſpect alſo to tae 
bonds of their allegiance to that Government, and the con- 
ſequences of any violation of thoſe public and intereſting 


duties. In this view, a general proviſion was inſerted in 
the act of Union, and in that article of it (the 18th) 


which ſaves and maintains the laws of Scotland, declaring, 
„ that the laws which concern public right, policy and ci- 
„ vil government, may be made the ſame throughout the 
© whole united kingdom.”” Under authority of which allow- 
ance, /and in order (as the title bears) to the improvement of 
the Union of the two kingdoms, a ſtatute was ſoon after 
made, in which it is declared, © That ſuch crimes and of- 
« fences which are high treaſon or miſpriſion of high trea- 


* fon vithin England, mall be conſtrued, adjudged and 
ag: „taken. 


And that of 


England extend- 


ed to Scotland. 


7th Anne, c. 21. 
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CHAP.XXVI. 


or OFFENCES AGAINST 


© taken to be high en and ichen den of high treaſon 


« within Scotland; and that from thenceforth, no crimes 


© or offences ſhall be high treaſon or miſpriſion of high 
ce treaſon within Scotland, but thoſe that are high treaſon 
« or miſpriſton of high treaſon in England.“ It farther 
provides, that the pains, penalties and forteitures of high 
treaſon ſhall be the ſame in both countries; and it appoints 
a mode of n and trial, ſuch as is ne to the = 


Engliſh practice. 


To be acquainted with be part _ 45 Golly the Seots 
dove has therefore to reſort to the books of the law of 


England. Now, as theſe are patent to all the world, and treat 


very fully, and with much ability of the ſubject; ſo all that 
ſhall here be propoſed to be done, is to compile a ſummary 


from them, (and this in many places without an alteration 


Statute 25th 
Edward III. 
c. 2. is the Ba- 
ſis of Treaſon 
W. 


even of their words), of thoſe leading and ſettled points of 
3 wherein all the * authaitzes 0 are e K 


Tu great baſis of the he of nnd; is the fo o the 
, 25th Edward III. c. 2.; which paſſed for the purpoſe of 
ſettling the nature and limits of this offence, and of 
correcting the too great latitude of looſe and conſtructive 


doctrine, which had ſometimes been applied to it; whereby 


every thing had been interpreted to be treaſon, which was 
or might be reputed to be an encroachment on Royal wer; 5 
or to the diminution of the ier of the Crown! . 


I. I is . under the firſt hacks af this . I 
«© when a man doth compaſs or imagine the death. of our 


© Lord the King, or of our Lady the Queen, or of their 


« eldeſt : 


+ Hals, part 2. e. TY 2. bo. ED b. 1. OF? No, 1. 


> 21 TBE S E. 


« eldeſt Son and heir.“ By theſe. words, it is not the T 
killing of the King. that is alone made treaſon, but even to 
compaſs or imagine his death; that is, to entertain the pur- 
poſe, or conceive the, defign, of. aiming ſo fatal a blow at 
the tranquillity | of the kingdom. In holding this to be a 
crime of as deep a die as the actual perpetration of the 
re, it is ſaid chat 1500 Eau Legillature had not 
one. "Thor ancient Writers, in creating « of e had 
taught that the murderous intention, manifeſted by plain 
facts, was of the ſame degree of guilt, and equally puniſh- 
able as the complete crime; and this rule, though laid 
aſide as rigorous in regard to ordinary perſons, the ſtatute 
of Edward has for the public benefit, and through. ſenſe of 
the high national intereſt in the preſervation of the perſon of 
the King, adopted and maintained in his particular caſe. 
has been conſidered, that the life of the King cannot in the 


ordinary courſe of things be taken away, without involving. 
the whole land in bloodſhed and confuſion. The law 


therefore (ays Foſter) tendereth the ſafety of the King 
with an anxious, and if I may uſe the expreſſion, with a con; 
« cern bordering upon jealouſy : It conſidereth the wicked 
* imaginations of the heart in the ſame degree of guilt as 
c if carried into actual execution, from the moment that 
E meaſures appear to o have been taken to render them ef- 


1 ae F 


2 Foſters Fool 8 183. 195. 'Y Black. "Tn Fes yy notes. We 
5 find the ſame doctrine, and even phraſeology, in the oldeſt Scottiſh record with 
rreeſpect to treaſon. The conviction of John Maſter of Forbes, July 14. 1537, is 


| thus; * 0 Gonvildus de arte et N . et abominabilis imaginationis inter- 
| ; . ſectionis 


- . * 
2 r Q —— — 8 p 2 * a 
4 z + D $634 bd enn e. 1 
2 * LIES Ys COTE E — 3 


een 
n VE" 1 
8 8 
—— pl 4d 1 
— — +4 — 
$ = * 


IE 


8 8 - : 
SI 4. - "xa" 1 " 1 
2 ä . 
e Do es ds of f 1 n ; : * : 3 oY 3 n E yy 

5 r — — on — — — >. Vi / n EIS N 2 1 . * 2 2 7 — — 
PRs IE = r . . add a RR Sf Te 5 — 8 n — 2 
a — - 2 ROT We : * 2 er EE Le Tate nt te Et, r ct mn "oy K 3 
X * La 1 ——_ ln — p 3 „ 


a 


e 
3 
„ 
7 = 


40 


CHAP. XXVT. 


be ſhown by 
overt Act. 


OF OFFENCES AGAINST 


Tun proviſion added by Foſter in theſe laſt rds is what 
Compaſiing matt the ſtatute is underſtood to mean, when it requires that the of- 
fender ſhall © thereof be proveably attainted of open deed, by 


ce the-people of their condition.“ That is to ſay, ; as the law- 


yers of later times have commonly expreſſed i it, that his pur- 


poſe or imagination againft the life of the King muſt be de- 


monſt rated in ſome overt act, which i is made out by ſufficient 
proof againſt him . And this ſeems to be neceſſary i in two 
Pats of view. Firſt as matter of evidence; ; in as much ing 


ſich a matter as can d cut; aBenr'c or berbtbe the auge of 
judicial cogniſance, through ſome external act which is in- 
dicative thereof, or connected with it. But farther, it 


is not as evidence only of the treaſonable purpoſe that the 
overt acts are to be conſidered; but as the means alſo made uſe | 
of to accompliſh that purpoſe, and which tend to carry it into 
execution. It was in this light that overt acts were required 
by the ancient practice, in the caſe of ordinary homicide ; and 


in the me Tight rey? are per conſidered 1 1 Caſs. of trea- | 
5 bo $ F234 $onl WA Ro | ſon 


* 
28 


« feftionis er defiruftionis nobiliffimi per ſans ſtreniſimi domini noftri regis, pe-. 


« bombardum- ſeu machinam bellicam (lie Culvering vulgarner appellat.” The 
like in the conviction of Lady e for an ee to Wen p the Dae Ju- 
F 7. 1537. | 


I The fk of the ſtatute is | Grifly f followed out in e ur hate the 5 


charge. A ſtrong inſtance of this is, that in the trial of the regicides, the charge 


was not for Lilling the King, but for compaſſing the King's death; and the execu- 


tion and beheading of the King, were given as overt acts, to prove that compaſ- 


ſing. In the meeting 6f the Judges, preparatory. to the trial, It was agreed 


« that the acta murder of the King ſhould be preciſely laid in the indiftment, 
« with the ſpecial circumſtances as it was done, 'and ſhould be made ufe of as 
© one of the overt * to move the ' compeſſing Y the death. — "te Lage v. ii. 


” 353. 


ru STATE, 


0 ſis mich this Gs (very. natural and proper n Si 
whereas in the caſe of an ordinary man nothing would 
| haye ſerved for an overt act, but ſome direct and violent 
attempt on the life of the perſon ; here, on the contrary, by 
reaſon of the higher intereſt 'in the ſafety of the Sove- 


reign, acts of leſs malignity, or of more remote prepara- 


tion and eh to his Aeſtrugtion, 1 ſhall 8 be ſu- 


eee Seb „ 


| Tay os it Ges to be agreed, chan hiſs regs are ſufficient 


overt, acts to make a compaſſing of the King's death: to lie 
in wait in order to attempt his life; to provide arms, or pre- 


pare poiſon for that purpoſe, or to ſend letters for the execu- 


tion thereof; to aſſemble and conſult upon the means how 
he may be killed, though no reſolution be come to; nay the 


mere preſence at ſuch a conſultation, and concealment of 
What paſſes, , though without any actual part taken -there- 


AI 
TREASON. 


VP * 


Overt Acts di- 


realy relative to 


the King. 


in, if by a perſon who has previous knowledge of 5 20 4210 8 


of the aſſembly. In like manner, to offer money to any one 
to kill the King, whether the money be taken or refuſed; 
or in any manner of way, by ſpecial advice, perſuaſion, or 


command, to W or encourage any one to a courſe of 
3 ban! action 


5 + 


4 288 p· 203, 204, 195, 2 
* order to obviate all doubts which might be e with reſpect to che | 


| -_ of violence which ſhould be held ſufficient evidence of a purpoſe againſt 

the life of the King, a ſtatute was paſſed. in the 36th of Geo, III. c. 7, on occa- 

| ſion of an outrage offered to his Majeſty's perſon, which makes it treaſon, © to 
* compaſs, imagine, invent, deviſe or intend death or deſtruction, or any bodily 
„Harm, tending to death or deſtruction, main or wounding, impriſonment or 

* reſtraint of the perſon of our Sovereign Lord the King.” This enactment both 


In words and ſubſtance, has a near analogy to the Scots ſtatute x662, c. 2. It 


endures only during the life of his preſent Majeſty, 'and until the end of the next 
JG of 3 after a demiſe of the Crown. 
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OF OFFENCES AGAINST 


CHAP. XVI 100 for taking away bi life: thöke alſo are 12 Frede | 


Overt As ten- 
ding indirectly 
to his 18 8 


of this ſort of charge; being not only plain demonſtrations 
of the priſoner's malignant Purpoſe, but meaſures and mo- 
tions withall, ro carrying it into THAT, r, wt ag. 


But the law has carried its analy for 50 life of the So- 
vereign to a greater length than in theſe inſtances ; which 
are all caſes of a direct and immediate purpoſe to deſtroy the 
perſon of the King. It conſtrues in the ſame manner, and 
holds as directed to the ſame deplorable end, all acts and 
meaſures which in their conſequences naturally tend to 
bring the life of the Sovereign into danger, and cannot 
be carried into execution without the apparent peril thereof, 
leſs or more. Under this reaſonable rule of conſtruction, it 
is an overt act within the ſtatute, to march with a bee 5 
in array of war againſt the King 2; to fortify a houſe or 
place of ſtrength in order to refiſt his power; to enliſt men to 
depoſe him; or by bond of aſſociation, gathering of com- 
pany, writing of letters or otherwiſe, to take meaſures for 
impriſoning him, or forcibly getting poſſeſſion of his per- 
ſon 3. For experience hath ſhown (ſays Foſter), that be- 
« tween the priſons and the graves of Princes, the diſtance 
is very ſmall.”” In en to the ſame principle of 
| en 


LOS Black. vol. iv. p. voie, p. 295.—Hle, v vol. 1. p. reg, Ne. 2. 
p. 122. ene * i. . 80 No. 8155 n 


13 See Hale's account of Sir John 01 Cal's caſe vol. ie p. 142. et ſeg.; and 
that — Earl of Efex, P- 138. 139. | 1 be es 


3 $ Hawkin's, v. i. p. 38. No. 31-—Foter, p. 95 6,—Hale, vol.i. p. 10h. E 


No. 4. 110. No. 5. 


1K STATE. 


8 political juſtice; the like judgment muſt be paſſed with reſpect TREASON. 8 


to the mere conſpiracy or conſultation to levy war, or the 
holding of deliberations and taking meaſures towards inſur- 
rection, if the object of that inſurrection be ſuch as in the 
judgment of law is intended againſt the perſon or govern- 
ment of the King: as to compel him to alter his meaſures, 
or diſmiſs his counſellors, or ſubmit to their demands of re- 
; formation i in'the State, or in general to conſtrain him in, gr 
enforce him to any act „which he has right to do by his 
Sovereignty 1. For ſuch: purpoſes cannot be effected by 
numbers and open force, without manifeſt danger to his 
perſon; © and (ſays Hale) it is a kind of natural and ne- 
« ceſſary conſequence that he that attempts to conquer and 


ſubdue the King, cannot intend leſs than to take away his 


© life.” This was held to be a ſettled point in the caſe of Chri- 
ſtopher Layer, (tried in November 1722), againſt whom it was 


| laid for an overt act, that he had planned and conſulted to 


levy war; in order to ſeize and depoſe the King. On the 
ſame principle judgment was given in the late caſes of Watt 
and Downie ; who were convicted of holding conſultations 
: and providing arms towards an inſurrection, for the purpoſe 
of taking the government into the hands of them and 
2 their aſſociates, and compelling the King to ſubmit to their 
demands. As having a tendency, though not ſo immediate, 
to the ſame end, the ſoliciting of a foreign power to invade 
the kingdom, or the concerting of meaſures with ſuch power 


= for that purpoſe, has been ſubjected to the ſame conſtructive 


rule: nan che mare net of going into a foreign. an, er 
cles ants 6h as 


| 3 Foſter, p. 211. Noe. 3-—Hale, v. i. p. 148. No. 2. p- 122, 123, 151. No. 8.— 


Hawkin's, v. i. p. 35. No. 9. See alſo the opinion of Lord Chief. Juſtice Holt, on- 


te trial of Sir John Friend, March 23. 1695. Alſo the trial of Sir Chriſt, Blunt. 
= St. Tr. . v. u. * 
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OF OFFENCES. AGAINST. 


CHAP. XXVI. as in Lord Preſton's caſe, the mere e purpoſe and motion to 20 ; 


Jan. 17. 1690. 


| State Trials, 


vol. iv. p. 448, 
449- 
Writings ; are 
they overt Acts? 


Speculative 
Writings not 
publiſhed. 


tion, and maintaining that it is therefore right to dethrone 


| thither, when teſtified by the accompanying . 
to have been for the * of 1 ſuch a e 1. 


* 


Wirn reſpecd to Writing: How: far and in We ſenſe 
theſe may amount to an overt act of treaſon, has been a 


point of controverſy, and the ſubject of ſome judgments under 
arbitrary Princes, which have not met with the approha- 


tion of ſound lawyers, or impartial judges, in later times. 
But what may be maintained wont che ei of the: bet 
authorities, enn to be has: 85 


1. No writing, 3 wicked nil ODS: 1 amount 
to treaſon, if they are purely ſpeculative, and without: re- 
lation to any treaſonable practice that is on foot, or in con- 
templation of the offender at the time; and are withal 
kept in the author's own. poſſeſſion, unpubliſhed. A treatiſe, 
for inſtance, branding all kingly government as an uſurpa - 


Or 


£ Foſter, p. 196.—Hawkin's, vol. i. p. 35. No. 9.— Hale, p. 120, 121, 122, 123.4 | 
In order to exclude all controverſy with 2 2 to the ſeveral things mention- 
ed in this ſection, as overt act: of compaſſing the King's death, the ſtatute of the 
36th of George III. c. 7. has erected theſe ſeveral matters into proper ſubſtan- 
tive treaſons, viz. 1/, To compaſs, imagine, invent, deviſe, or intend to de- 


_ prive or depoſe the King from. the ſtyle, honour, or kingly name of the imperi br 7 


crown of this realm. ad, To leyy war againſt the King within the realm, in or- 
der by force or conſtraint, to compel him to change his meaſures or counſels, or 
in order to intimidate or put- any conſtraint upon either Houſe of Parliament. 


za, To move or ſtir any foreign power to invade the realm. In terms of 


this act, the con viction of theſe things may be upon the publiſhing of ſuch com- 
paſſing, by any writing or printing, or other overt act. In theſe proviſions allo, 
| this ſtatute has a near N to the 12 N c. 2. | 


or to kill our Sovereign; if it has no connection with any. 
purpoſe of inſurrection, or violence to the King's perſon, 


that is in agitation at the time, but appears to be the wild 
effuſion of a bad heart or an unſound head; will not bear 
out a charge of treaſon: for, While unpubliſhed; it 1s not 


in anywiſe a meaſure or motion towards the deſtruction of the _ 


8 King, nor clearly proves the exiſtence of any ſuch malignant 


reſolution. It is in this reſpect that the judgment in the caſe 


of Algernon Sydney was, and has continued to be thought 

exceptionable. It is true, that he was charged alſo with trea- 
ſonable meaſures and attempts; but theſe were unconnected 
with the eſſays and papers found in his cloſet, which were 


5 Rid as of themſelves nets fo an overt act £ of NOT 


2. ar is no lef PREY on the: erbür⸗ F — adi] is Indeed on 
f all hands agreed, that writings, though unpubliſhed, and 
much more where they are divulged, may amount to a pro- 
per overt act; if they are relative to any treaſonable mea- 


ſure which is in actual preparation. As in the eaſe of a letter 
= inviting a foreign power to invade the kingdom; even though 


the letter ſhould never come to hand. This, indeed, was reſol- 


Writings rela- 
tive to a trea- 


ſonable Purpoſe. 


1 W. a 9 5 N 0 * 1 9 7 E ud F 
A " . ' — 
; =o v3 S# 4a + 544 . : : F ; 
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1 3 1 


1 F DOR p. 198—Blackit. vol. iv. p.. 80, 3x 3 k vol: i p. 38. No. 32. 


I find this caſe of Algernon Sydney, quoted in the pleadings on the Scots caſe of 


| Robert Calder, miniſter at Nenthorn, September 6. 1693. The paper there 
|  libelled was in a more hnfavonrable ſhape ; being the draught of a manifeſto ad- 
dreſſed to the people, and exciting them to take up arms for reſtoring the Epiſ- 

copal government. A more lenient deciſion was, however, pronounced: « Find 
« the manifeſto mentioned. f in the inditment. does contain treaſonable mat- 
« ters; but finds, that the pannel's being the framer or writer thereof, does not 
« infer the crime of treaſoh againſt him, unleſs he had ſhown or divulged it to 
% ſome perſon before it was ſeized, or among his papers; yet finds the ſame re- 
« levant to infer an arbitrary puniſhment. ans The proſecutor declined to take any; 


15 0 on this interloeutor. 
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OF OFFENCES AGAINST 


CHAP. XXVI, ved in the cal of Lord Preſton and Mr n 3 whoſe pus | 


| Jan. 17. & 19. 
— 


Jan. 22, 1716. 


pers and memorials, containing the plan of an invaſion, though 
never communicated to the French King or his miniſters; 


were however laid and read as overt acts of compaſſing the | 


King's death; being written in proſecution of a certain de- 
terminate Ks ky which was treaſonable, and was in imme- 
diate proſpect of execution. The like opinion prevailed in 
the caſe of Francis Francia ; where one of the overt acts laid 
in the indictment, and that which chiefly was inſiſted on, 


and attempted to be proved, was the writing of certain let- 


ters to perſons in France *, declaring his intention to join in 


a rebellion, and ſoliciting aſſiſtance towards ſuch an enter- 


prize. And again, in the caſe of Mr Layer, (November 


1722), where the paper publiſhed was ſubſervient to a de- 


ſign of ſeizing on the Tower, and ſome Principe) perſons | 

about the King 2, | 
- BuT between theſe, there ſeems to by a third caſe; ; that of 5 

words and opinions, ritten and publiſhed, which plainly 


tend to the danger of the, King s life, and: ver cannot be 


een i 


1 The only other overt act laid in the indictment, is che confulilng to raiſe an 
inſurrection; which was alſo agreed to be an overt act of e the Ry | 


death. 


In regard to the letters, the Lord Chief Berea ſaid to the j jury. Now if you 7 
believe that theſe letters were wrote to him and by him, and that they contain 
© a correſpondence of a treaſonable nature, inciting or encouraging any perſons 
<« to levy war againſt the King, or any thing which ſhows that he was privy 
and afſenting to it, then he is guilty of bigh treaſon.” And if you believe 
et that he did promote the invaſion, or conceal and aſſent to that deſign, that is, 
« a conſpiring the death of the King; then he will be guilty of the treaſon char- | 
* ged in the indiftment.” St. Tria, vol. vi. p. n | 


135 Foſter, p. 198, 258. No. — 1 86. 15 
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FR to. 8 eden to any plot or conſpiracy that ig in ' TREASON. 


exiſtence againſt him; ſo that the diſcourſe or writing is itſelf 
the only evidence of the treaſonable purpoſe. On ſuch a caſe 
(as I 'underſtand the author) Sir Mathew Hale expreſſes him- 
ſelf thus :'/* Thoſe words which being ſpoken will not make 
an oyert act to make good an indictment of compaſſing the 
King's death; yet if they are reduced into writing by the 
« delinquent, either letters or books, will make an overt act in 
the writer, to make good ſuch an indictment, if the matters 
| « contained in them import ſuch a compaſſing.”* Now . theſe laſt 

words ſeem to ſuggeſt a diſtinction. If any one publiſh a 
book, or compoſe and deliver a ſermon, which impeaches 
all monarchy, and teaches that it is lawful to kill all Kings; 
that he is guilty of a moſt ſeditious act and a high miſde- 
meanour, and is therefore puniſhable, who can doubt? But 


it ſeems difficult, out of this general precept, nowiſe ap- 
plied, nor more ſpecially illuſtrated, to make a treaſon of 


2 5 compaſſing the King's death. For, though it be of evil in- 
fluence in that reſpect; it does not prove any reſolution or 


purpoſe of the writer againſt the life of our Sovereign; 


nor can be accounted ſuch a meaſure as tends directly to 
his deſtruction. But, if the book or diſcourſe, either open- 
ly, or by plain inſinuation, arraign our Sovereign as a ty- 
rant, and maintain the right, and alſo the expediency 
of killing him, as in the ſituation of the country, and of 
public affairs at the time; and if it inſiſt on all the ſuit- 
able topics for encouragement of the King's ſubjects to ſuch. 
an attempt; ; "ies; in Sound | conſtruction, and bannen to the 
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OF orrrxers AGAINST 


cat. XXVT, Fun of Hale, ſeems to inport fuck ionamin 1. For 


it cannot reaſonably be denied of the perſon who delibe- 
rately publiſhes an argument and exhortation of this kind, 
that he has the purpoſe of the King's death in his heart, 
and has taken a material and moſt dangerous ſtep towards 
the accompliſhment of his deſign. If he ſhould uſe the like 


exhortation to but one proſelyte in private, or ſhould write 


a letter to any one enforcing the ſame topics, this would 


certainly be treaſon: and is the exhortation the leſs wicked, 


Do Words a- 


mount to an 
overt AQ? 


or the leſs „ for . n to n Oe" at | 
large! 119 8 

 Wrrn Ace to words chat are ute And end, 
the general rule, laid down by all authorities (excepting 


| Hawkin's 2, who ſpeaks more doubfully), ſeems to be this; 


that be they ever ſo wicked and abominable, they do not at 
common law, nor under the ſtatute of Edward, amount to 


treaſon, but to a high miſdemeanour only; ſo they be mere 


looſe words, not relative to any act or deſign: ſuch as ex- 


preſſions of hatred to the King, prayers. and wiſhes for his 
death, curſes or invectives againſt him, or even threats and 


denunciations of miſchief. And certainly there is great 


reaſon for diſtinguiſhing with reſpect to treaſon, between 
ſpoken words and written. Becauſe the former are often- 
times no 3 than the __ and rather nrgue: the heat | 


| h e 1 
T Accordingly i in the trial of John | printer, e 20. and 22. 1663, . 


for printing and publiſhing a book, which not only laboured with the people 


to caſt off their allegiance, but in direct terms exhorted them to put his Majeſty 


to death, this was held to be clear treaſon, And he had judgment accordingly. 


See St. Tr. vol. ii. p. 527. In the caſe of Edward Fitzharris, March 25. 1681 
St. Trials, vol. iii. p. 287. N e . 


2 Vol. i. p- 39- No. =_ 


nE S'TATE. 


of temper, dan the Malick of the heart; beſide that they 
are ſo liable to be miſtaken, ee perverted, or im- 
perfectly remembered by the hearers; whereas a writing is a 
deliberate and adviſed act, and always teſtifies for del, 
Ke It up and was meant by the writer to be”. 
eee to be juſt or rathinial this rule n+ be un- 
derſtood with certain qualities and limitations; for we ſhould | 


form a very falſe notion of the law if we conceived it to 
ſtand thus, that words are utterly indifferent in this matter, 


and in no circumſtances can amount to treaſon. All conſul- 
tation and debate, though purely verbal, how to kill the 
King, or towards the levy ing of war to impriſon or depoſe 
him, is an undoubted overt act of compaſſing his death; be- 
cauſe the words in ſuch a caſe are not the evidence only 
of the traiterous purpoſe, but an act and meaſiire in proſe- 
cution of it, and which tends to the advancement of the pro- 
ject. In like manner, by advice, or by argument and per- 
ſuaſion to inſtigate any one to kill the King, is certainly 
treaſon, though all paſs in the form of words between the 


parties perſonally preſent; and though there be no evidence 


of the traiterous purpoſe, but this very inſtigation. A fortiori, 
therefore, if there be any act or deed in the caſe to which 
the words refer; or which they apply and explain, as to the 


3 meaning and ſcope of it, or the animus with which it is 
done; the words are here moſt material to the charge, and 


as they are or are not proved may determine the iſſue of the 
trial. For inſtance, the giving of money to A or B, may, 

= according to circumſtances, be either a virtuous or a criminal 
. 1 G $ Ck act, 


Hale, p. 111. er ſeq: berg. vol. iv. p. 6e —roler. p. 200, No. 7 — 
e 3. Inſt. p. 38. 9 ' 
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OF OFFENCES AGAINST 


_ CHAP. XXVI. act, or in a great meaſure imdiftrent But if it is ae 


122 


upon condition of killing the King, or as the reward of 
that ſtipulated ſervice; and if this is proved by the words 


5 which paſs on the occaſion ; then is this act explained and 


Who is a King 
in this Queſtion. | 


p- 76, 77. 


characteriſed after ſuch a manner, as makes it an overt at 
of treaſon ; which it would not otherwiſe. be. Such a caſe, 


and mentioned in that view by Hale and Foſter, was the caſe 


of Crohagan an Irith prieſt, in the reign of Charles I. who 
was charged, That being at Liſbon in Portugal he uſed 
ce theſe words, I will kill the King if I can come at bin, after 

which he actually came to England, and was there taken. 
Of itſelf, the man's coming into England was very innocent; 
but explained as it was by this ſpeech, to have been with in- 
tent to kill the King, it became a deciſive overt act of tre- 
ſon ; and the perſon had judgment accordingly. - In ſhort, 
Naa may be ſo joined to an act in an indictment of treaſon, 


as to make the ſame applicable to, and expoſitive of, a com- 
-paſling of the King's death; which act, if not ſo expounded 


and applied, would not be an overt act of treaſon, nor r make J 
a * indictment of itſelf . . 5 | 
Tober the dike whoſe death is compaſſed, —it ſeems 
to be agreed that a Queen regnant, (but not the huſband of 
ſach a one) is within the meaning of the act; which is like- 
wiſe true of. the heir of the King from the moment of his 
predeceſſor's death, though not yet crowned 2. Alſo it ſeems - 


not to be diſputed, that the ſtatute applies to the King | 
ele facto, to him who is in plenary poſſeſſion of. the Crown, 
though without — e * as to the King 


7s - 
n Hale, p. 11 5. 158 Tete, p. 202, 203. | 
2 Hale, vol. i. p. 101 —Hawkin's, vol. i. p. 36. No. 19, 20. Black. vol. iv. 
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de jure. The 8 of this lies! in his adminiſtration of the Kas. 
laws and government for the time, and in the protection r 
thence derived by the inhabitants of the realm; in return for 
_ whichthey,owe im ant and alleginnes, while his mieden 
ſhall endure., . 5 
Fon this, on 9 other fide it Calm that 450 rightful 
: heir of the Crown, during ſuch time as the uſurper | is in ple- , 
_ nary poſſeſſion, and while no poſſeſſion is in the heir, (as 
Vas the caſe with the Houſe of York, during the reigns of 
Henry IV. V. and VI.) is not a King within the ſenſe of 
the at of Edward, againſt whom any treaſon can be com- 
mitted. In conformity to which principle, the ſtatute 11th _ | 
Henry VII. c. 1.. has pronounced all perſons excuſed of any Z 
penalty or forfeiture, on account of aſſiſtance or obedience, | 
whether in the field or otherwiſe, rendered to the King in 
| poſſeſſion for the time. This in truth can only be eſteemed 
declaratory of the common law; as it were certainly againſt 
all reaſon to preſcribe the duty of allegiance towards a So- 
vereign, how rightful ſoever, who is in no condition to pro- 
tect 0 one een the N or winnen of the uſurper. þ 


| Wal AT Sh now rhoep ſaid, ſeems to ba juſtly applicable to Who i is a King 

the caſe of the rightful heir, who has never been in poſſeſ- in this Queſtion. 
ſion nor veſted with the character of King; and to whom, 
as he has never yielded any protection, no allegiance can be 

due. But it may be doubted how far the ſame will hold in 
the caſe of the rightful King who has once been in poſſeſſion, 
and is turned out for a time by an uſurpation 3 Which not- 
withſtanding, he maintains his claim, continues to bear his 

| ſtyle and title of King, and finally repoſſeſſes himſelf of the 
. throne of his inheritance, ie at leaſt! is is opinion of Sir 
ME et bo a os Mathew 


v4 
} 
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OF OFFENCES AGAINST 


Mithew Hale 1, Which 1 do not find expreſtly (ncevint : 
ed by other authorities; but rather avoided to be touch- 


ed on. Yet it may require to be conſidered, whether to 


make this doctrine either equitable in itſelf, or conſiſtent 

with what has already been ſaid, a diſtinction muſt not be 

received between thoſe acts of compaſſing, which may be 
neceſlary i in compliance with the uſurper's dominion for the 
time, and out of dread of his power and vengeance; and 
thoſe voluntary attempts which proceed from the will and 
affections of the party. Thus to be in arms, and in the 
field againſt the rightful Sovereign, in his attempt to repoſ- 


ſeſs himſelf of the throne, ought not to be conſtrued treaſon; 


Queen and 
5 if with- 


in the Act. 


becauſe perhaps the party dare not, for his perſonal ſafety, 
decline the ſervice. But ſecretly, and of free-will, or for 


bribe and reward, to attempt to aſſaſſinate or poiſon the King 


de jure, though out of poſſeſſion, is an act of a different and 
quite inexcuſable nature; and which ſeems properly to fall 
under the rule laid n by Sir Mathew Hale, who, = 


| Yap, only intended it for caſes of this n 455 


IT is fardber to be dſerred with reſpect to the Queen, was | 
the King's eldeſt ſon, that though they alſo are within the 
words of the ſtatute, yet they are not ſo in the ſame ample and 


plenary conſtruction, as is the King himſelf ; for their charac- 5 
ters and ſtations are abſolutely different. The Sovereign is 


ſuch; one in whom the nation has the higheſt poſſible inte- 
reſt; and who, as long as the government ſubſiſts, cannot 


be laid under any manner of force or reſtraint: whereas, 


viewed with reſpect to him, the Queen and Prince are ſub- 


jects, capable of doing wrong, and liable to the controul and 
coercion of law. Hence it comes to paſs, that there are 


| certain 
> Vol. i. p. 104. No. 2. | 
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| ni dvorh acts of compaiting; the King's death, which are 
perfonal and appropriate to the King, and his ſovereign power 


and royal dignity ; and are not applicable to the Queen or 
Prince. The compaſſing for inſtance, to depoſe the Queen, 


or to conſtrain or impriſon the Prince, is not treaſon; be- 
_ cauſe there are ſituations of offence and miſdemeanour on 
the part of thoſe perſonages, where they are lawfully ſubject 
to that ſort of proceſs. With reſpect to them, the com- 
paſſing is therefore only to be underſtood of thoſe acts, 


which go to a direct attempt upon their lives by force or 


pbiſon a; and even againſt theſe the Queen enjoys the pro- 
tection of the treaſon-laws as long only as ſhe is the Queen 
_ Conſort, the King's wife, and during the ſubſiſtance of the 
marriage between them 2. Neither does any heir to the 
_ Crown enjoy it, unleſs he be the King's ſon : no collateral 
heir enjoys it, nor even the eldeſt daughter of the King, 
| when there is no ſon z unleſs By n enen of the ſtatute 


for the caſe $604 


Ph 2 7:51 ii 


II. Tux ſecond'p point of eveaſon ſer 3 in the 20 of 


| Edvard i is, © If a man do violate the King's companion or JF; 
the King s eldeſt daughter unmarried, or the wife of the 
E ing's eldeſt ſon and heir.“ Which is not a mere jealous | 


and proud proviſion of the law, on the notion ſolely of the 
_ perſonal contempt and inſult to the Royal Family (though 
certainly theſe are not to be overlooked); but is grounded in 
a moſt ſubſtantial reaſon of public intereſt, the expediency 
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Violation of the 
Queen or Prin- 


of guarding the blood-royal againſt all ſuſpicion of baſtar- 


! and the nation ROS the e evils of a diſputed 
5 1 ee ak, . 
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- CHAP. XXVI. ſacceſſion to thi Crown. In this article, as in the laſt, 1 
the Conſort of the King and Prince, ſtill in life, is with- 
in the act; but the eldeſt daughter is within it, though 

there be e exiſting, who are before her in the ſucceſ- 

ſion to the Crown. i In the caſe of all theſe perſons, it is 
equally treaſon whether the carnal knowledge be by force 
or by conſent; and e in the woman nm as in | 


Levying of War 
— the 2296 


oF OFFENCES AGAINST 


the man. 


III. Tart third * of PA is, 1 If : a man a de levy bo 
% war againſt our Lord the King within his realm.” Which 
deſcription, though ſhort, includes three things: There 
muſt be a levying of war It muſt. be levied againſt the 

Hong ;—and 4 it muſt be levied ER Ry realm. . 1 


1 11 


1. Taxa muſt bei a pn fn war. W. are e 1 
| fed all conſultations, conſpiracies, and projects to levy 
war, though in themſelves complete, and how high ſoever 


their objects; if no war be in purſuance thereof levied . 


It has, however, been already ſaid; that though ineffec- 
tual in this point of view, ſuch deliberation or conſpiracy 
will juſtify an indictment for compaſſing the King's death; 
if the purpoſe of the meditated inſurrection be eat the 
880 or an ee of che Soremiga. 3 


* , * 


p Hale, 138, eee, vol. i i. p. +37: No, a 22 . vol ir. 
v. 81. | 


=  Hawkin' 8, vol. i. p. 40 No. 27 ele, . —_ No „ ali N 


p. AS aa vol. iv, p. 82. 1 
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„Bor what mall be eouſtrüsl to be a levying of ward Thus 
a ſeems not to be matter of controverſy, that any attack 
made upon the King's forces is a ſufficient act of hoſtili- 
ty; if it is not made upon occaſional quarrel or ſpecial 
grudge, but for public reaſon of enmity to them, as the mi- 
litary power and inſtruments of the ſtate, and in oppoſition to 
the government of the King. The ſame is true of the for- 
cible holding out of a caſtle or fort againſt the King's troops; 
or the fortifying of one's own houſe, or that of another, 
with weapons, defenſive or invaſive, on purpoſe to make head 
againſt the King and his power; nay of the bare rai- 
ſing and aſſembling of a force, arrayed in manner of war, 
or furniſhed with weapons bellical, though no manner of 


combat or bloodſhed enſue :. In the opinion of Foſter, 


the like holds as to the mere detainer of the King's fort 


or caſtle from him, and the refuſal to receive him therein, 


Voi . though 


1 There are many convictions of treaſon in the Scots records, upon the ground 
of holding out a caſtle againſt the King, after ſummons to ſurrender; and on other 
the like grounds. See the conviction of Cunningham of Tourlands, Decem- 
ber 15. 1601, for keeping out the place of Cunninghamhead ;—the caſe of An- 
gus Macdonald and others, July 7. 1615, for holding out the caſtle of Dunno- 
caig, in Iſla, againſt the King's Lieutenant ;— the caſe of Robert Stuart, natural 
ſon of the Earl of Orkney, January 3. 1615; and of the Earl himſelf, as giving 
mandate to his ſon, to take and hold out a caſtle, February 1. 1615 the caſe 
28 George Meldrum, January 1604, convicted (inter alia) of the treaſonable 
keeping out his houſe of Dumbreck againſt the King's guards, ſent by order of 

Privy Council, to demand entrance thereof. In the caſe of Macleod of Aſſint, 

February 2. 16. 1674, it was found relevant, © that after publication of the 
% commiſſion of fire and ſword, the pannel did raiſe or levy 100 men or up- 
« wards in arms, and put them under officers or military diſcipline, or ſwore 
them to colours, or had them under colours, or : drilled them, or put them un- 
« der daily, weekly, or monthly pay.” As alſo, © that after ſach publication, 
ks the lee: — 18 and r che 6 houſe of Arbreck. 5 
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or OFFENCES. AGAINST 


though without employment of any other force; if it can £ 
be ſhown that this is done in confederacy with rebels 1. 
Bor it may alſo happen the general tranquillity to be en- 5 


dangered by the aſſembling and continuing together of a ge: 


great but more tumultuous and diſorderly multitude ; who 
inarch in force upon ſome occaſion of a public nature, and 
proceed in the execution of an unlawful enterpriſe, with 
a plain intent to defy the authority of the State. How far 
this is to be accounted a levying of war, though the perſons 
are not lifted and organiſed after the faſhion of a regular 
military force, nor furniſhed with warlike weapons, but with 
ſuch rude inſtruments only as can be had at the time; this is 
a point which in the opinion of Sir Mathew Hale deſerved 
to be conſidered, and which he forbore to decide 2. But the 
queſtion has ſince been reſolved in the affirmative, by the 
judgment in the caſe of Damaree and Purchaſe, (commented. 
on and approved of by Foſter); in which the ground of charge 
was the pulling down of the diſſenting meetinghoules by a 
tumultuous rabble, conſiſting of ſome thouſands, but armed 
only with axes and crows, and other ſuch inſtruments as 


were at hand, and ſuitable 1 to en dupa 3. The difference 
| therefore 


» Hale, val. i. p. 144, 150, 152. No. n p. 218, 219. No. 9, 10. 
Hawkin's, vol. i. p. 38. No. 23.— Hale gives his opinion upon the caſe of 
the Earl of Eſſex, that when the 83 ſent the keeper of the Great Seal to him, 


commanding him to diſmiſs the armed perſons in his houſe, and to come to her; 
and he refuſed to come, and continued the arms and armed perſons in his houſe; 
and fortified it againſt the - ok 5 SR as was a ans. of war. bh 1 5 85 38 


| No. 11. p. 138. 


2 Hale, vol. i. p. 131, 151. 3 Foſter, p. 208, 211, 212. 


T HE STAT 1. 


1 


therefore between ſuch caſes, and thoſe which are accompa- 


nied with the order and pageantry of war, ſeems rather to lie 


in this; that in the former the charge of treaſon will only 
be good upon the actual execution, in part at leaſt, of the 


rebellious purpoſe of the aſſembly, by which alone the cha- 


racter of their enterpriſe is clearly declared; and in the 
latter it will be good upon the bare aſſembling or marching 
and continuance in arms, which is itſelf an act of rebellion, 
and ground of terror to the State, as well as a plain evi- 


| dence of their deliberate reſolution to refiſt and ſubdue all 
2 Fawn thay ſhall be ſent n them... 


As Thaw! war muſt be levied again ok the King. The raiſing, 


| therefore, and drawing out of the moſt regular military 


force, nay the actual employment of it in rapine and blood- 


| ſhed, is no treaſon; if all is done upon a private quarrel, and 


to the injury of an individual only or family, without any 
hoſtile view to the anthority of the King, or the govern- 


ment of the land. Under this deſcription would fall the 
mutual hoſtilities and depredations, (happily not ſo frequent 


now as they once were), of two Highland clans, ariſing out 
of their caſual broils, or hereditary feuds. And thus it was 

judged in England, of the quarrel between the Lords March- 

ers, Hereford and Glouceſter, in the 2oth of Edward I.; 

who had mutually made war upon each other, (according to 
the cuſtom, they ſaid, of the Lords Marchers), with banners 
; Ae and a "uw power of both horſe and foot. 


On the other 1235 in alc e of law, the levying 
of war againſt the King is not underſtood of thoſe inſur- 
rections only, which have immediate relation to the perſon 
of his s 3 as if the object be to ene or impriſon 

f 32 him, 
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OF OFFENCES AGAINST. 


1 or to drive him out of the realm, or to Cal? him | 
alter his meaſures, or to remove evil counſellors from his 
preſence 7, It equally embraces all thoſe riſings, which 
though not aimed directly at the perſon of the King, are 
however againſt his royal Majeſty ; that is againſt his Crown 
or royal dignity ; againſt his prerogative, authority, or office. 


Under this deſcription, according to all authorities, falls an 


inſurrection for any of theſe objects: to reform the eſtabliſhed 


law, religion, or political conſtitution of the land; or to ob- 


tain redreſs of national grievances, Whether real or imagi- 


2 


Conſtructive le- 
vying of War 
againſt the King. 


nary. For though they be real, the law and government 
of the realm, as long as they ſubſiſt, cannot know any 
thing of this courſe of correcting them; nor make ac- 


count of it as any other than rebellion againſt the King, 
who, as head of the State, is bound to prevent all ſuch for- 
cible interference of private perſons with his own functions, 


or thoſe of the legiſlative power. And with regard to thoſe 
rare and extraordinary ſituations of oppreſſion, which juſtify 
a whole nation in riſing to aſſert their rights; of theſe there 


is no room to ſpeak: for as the government itſelf is diſ- : 


ſolved in that caſe, ſo for ſuch ems there can be Yo 8 
rule in the law of _ country 2, e a 


Tris conſtructive levying of war, is anderfiood/4 iN even a 


larger ſenſe than in any of theſe inſtances; B and ſuch as ap- 


Ps | 5 1 


1 It was judged treaſon in the caſe of the Earl of Efſex, that he marched with 


an armed body from his houſe into the city, and there prayed aid of the citizens 
to bring him into the Queen's preſence with a ſtrong hand, that he might re- 
move his enemies from about her. But this was laid as an overt act of com- 


paſſing the Queen's death. , vol. i. Þ 138, 139. | 5 


2 Foſter, p. 210, 211. No. 3. 4 ck. vol. iv. v3 By, bau, vol. i. 
p. 152, 131, 133. | 


"ih it to all ſyſtematic and extenſive oppoſition of the laws 
and executive authority of the realm, in matters of general 
concern. Thus to pull down all priſons and courts of juſtice, 
or all cuſtomhouſes and houſes of revenue; to throw open 
all incloſures; to raiſe all wages of labour; to abate all rents 
and prices of proviſions; to hinder the collection or pay- 
ment of all taxes; to prevent the trial of all traitors: all 
theſe alarming and extenſive projects of forcible oppoſition 
to the King's laws generally, are, by conſtruction, within 
the clauſe of the ſtatute as to levying of war. For if the 
perſons who are concerned in the maintaining and enforcing 
of thoſe matters ſhall refiſt and oppoſe this uſurpation, accord- 
ing to their duty; then is the whole country involved in ho- 
ſtility, and it cannot be / foreſeen to what other new objects 
the rebellion thus ſet on foot may extend itſelf.” It is no leſs 
obvious, that beſide their immediate tendency to unhinge 
the whole frame of ſociety, ſuch enterpriſes are in a pecu- 
liar manner againſt the King's Majeſty as protector of his 
people, diſpenſer of juſtice, and Supreme Executive Magi- 
ſtrate; to whom is entruſted the defence of property, and 


the conſervation of peace, and of the eſtabliſhed order of 


things. That no ill is intended to the perſon of the King, 
is not material; if his office and authority are forcibly de- 
fied in any thing which by the law and his prerogative 1 
has e or 1 18 N to do 1 in ** een as King. 


Oo noted inſtance of- the 1 of this 1 
was in the caſe, already mentioned, of Damaree and Pur- 
chaſe; 5 whoſe. enterpriſe, undertaken on occaſion of the ac- 


quittal 


1 Hale, p. 132. er ſeg. ee, p. 211, 212.,—Howkins vol. i. p. 37. 
No. 3 vol. iv. P- 82. 
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CHAP. — n of Dr Sacheverell, was to mall: down all the diſſenting | | 


— 


meetinghouſes, and for which they both had judgment, as 
for an act of lerying of war againſt the King. The ſame 
had been ruled in the 2oth of Charles II. by the opinion of 


all the Judges except Sir Mathew Hale, in the caſe of an 
armed convocation of apprentices in the city of London, 
who aſſembled to pull down all bawdyhouſes 2, and demoliſhed: 


ſeveral in proſecution of their purpoſe, The like opinion had 


governed in the conſtruction of another of the treaſon laws, 
the ſtatute of the 13th of Elizabeth, c. 1. under which it 


was treaſon even to conſpire or intend to levy war againſt the 
King. For in the caſe of Grant and others, in the 3yth of 


Elizabeth, it was judged to be treaſon within this ſtatute, 


that the apprentices in London had conſpired and aſſembed 


with intent to kill the Lord Mayor, to burn his houſe, and 


deliver certain of their companions who had been impri- 
ſoned by the Mayor, on account of a proclamation made 
by them concerning the price of victuals. In the trial like- 


wiſe of Robert Burton and others, the ſame ſtatute was 
held to reach the caſe of a conſpiracy to riſe in arms, and 


ſet out upon a general enterpriſe of pulling down incloſures z. 
7 See Foſter, p. 214, 216. . 
2 Hale, vol. i. p. 134. 


Peter Maſſenger, and others; were Kied on 1 April 1668, for 8 - 
with weapons, and proceeding under a Captain, and with an Enſign, to pull 


down bawdyhouſes. The Court gave this opinion : « By levying of war is not 


« only meant when an army is gathered together, as an army is, but if a company | 
of people will go about any public reformation, this is high treaſon, if it be but 


to pull down incloſures; for they take upon them the regal authority. Theſe 


« people do pretend their defign was againſt bawdyhouſes. Now, for men to go 
«® about to pull down houſes, under the pretence of bawdyhouſes, with a Cap- 
4 tain, and an Enfign, and —_—_— if t this OO de. —_ who is inte? 
St. Trials, vol. ii. p. 587. 92 


3 , vol. i. p. 144, 145. 3 


I is aher that ſuch projects of extenſive and ſyſtema- F 


_ tical reſiſtance to the laws and the Magiſtrates of the land, 
are of a more contemptuous character, and involve far more 
audacious motives, as well as higher conſequences, than thoſe 


| ſudden and limited diſturbances which ariſe from ſpecial 


_ grudge and provocation; ; or are calculated to get rid of ſome 
| local grievance, in which the offenders themſelves have, or 
think they have, a peculiar concern. A rifing for inftance 
to throw open a certain common, to pull * down a certain 


gaol, to hinder the execution of ſuch a criminal, or to ahate 


the price of grain in the market of a certain place : this 


does not involve hoſtility to the State, nor any general plan 
of ſpreading rebellion againſt the law or government; - and 


though ſeverely puniſhable as a riot, is, however, in compari- 
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Diſtinction be- 
tween levying 


War and Riot. 


ſon of the other inſtances, a mere private outrage or effuſion of 


0 paſſion, which could not with propriety be made the ground 
of a charge of treaſon, Upon this diſtinction it was, that 


on occaſion of thoſèe two noted commotions in Scotland, 
commonly called Shawfield's mob and the Porteous mob, though 


not altogether, void of fome affinity to a levying of war, it 


was yet judged proper to proceed againſt the offenders as 
guilty of the lower offence. It is true, that in the one inſtance 


| there was an interference with the courſe of the royal mercy, 
by the execution of a capital convict who had been re- 
prieved; and in the other, the houſe of a member of Parlia- 


ment had been pillaged and demoliſhed, in reſentment of his 
conduct in that capacity, on occaſion of the paſſing of a cer- 
tain revenue law! But as it was plain, upon the whole cir- 

cumſtances of the caſe of Porteous, that there was no im- 


Sept. 1725. 
Mar. 1737. 


peachment among the multitude of the royal prerogative 


of mercy, nor any project of oppoſition to it generally; 
but 1 75 a 9 with the exerciſe of it in a parti- 


culan 
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CHAP. xxvl. chiles inftapde,: and on account of ſpecial enmity as the of. 


fenders to the perſon who was the object of mercy; the crime 
was therefore juſtly held not to be treaſon, but a caſe of riot 


only and murder. The ſame judgment was properly given 
with reſpect alſo to the other cale : becauſe all was done with 
the purpoſe of injury to the particular man, with whom, as 


their repreſentative, the offenders were peculiarly connec- 
ted; and not as part of any great combination for reſiſtance 


of the tax every where, and abuſe of all concerned in 


the paſſing or executing of the law ; for in that caſe it would 
have amounted to treaſon :. A more ambiguous caſe than 
either of theſe, and upon which accordingly the judges of 


England differed in opinion, is that related by Hale, of the 


great riſing of the weavers, to deſtroy the engine looms for 


Vveaving ribbons; which reſolution they put in practice, 
with many circumſtances of aggravation, not in one place 


only, but in ſundry places of ſeveral counties. The enter- 
priſe was thus, in ſome ſort, of a general nature. But it was 


_ alſo a particular quarrel, between men of the ſame trade, 
about a particular engine, which they thought a grievance 


to them ; and in this it was unlike the deſign of altering re- 


ligion or laws, or pulling down incloſures generally, or en- 


tirely to deſtroy any trade or calling. The reſult of the 
conſultation was, that the olihaders v were procccded againft, 2 
as for a riot only 2. i 


-- 


x See caſe of Maclauchlane, March 737; ond; of the bana. Sepender 
#725. 


1 
oy 


1 Hale, vol. i. p. 143. er eg. Faſter, p. 210. No, 2, : 


1E STATE. 


In che cloſe of all, it t may be obſerved. of. theſe conſtruc- 


tive ways of levying war, which have no immediate relation 
to the perſon or government of the King, that the bare 
couſpiracy to engage in them is not an overt act of compaſs- 

ing the King's death; as it is where the intended war is to 
dethrone, impriſon, or conſitain the King, or to have any 
2 power over him“. : A 


NPE Taz war "muſt be levied againſf the King within ble 
realm. But it is held in this queſtion that the narrow ſeas 
are within the ligeance of the Crown of England ; ſo that 
to aſſail any of the King's ſhips, (which are ſo many royal 


| caſtles), upon thoſe ſeas, is a levying of war within the 


8 e 


Iv. Tas acids imediately ſibjoined to that of Wang 
ma of a nature nearly allied to it, and is thus deſcribed 


in the ſtatute, *© If a man be adherent to the King's ene- 


„ mies within the realm, giving to them aid or comfort 


within the realm or elſewhere.” There are two kinds 


of warlike force, againſt which the law has to provide ſecu- 
rity to the King, There is the hoſtility on the part of 
rebels, who have broken the allegiance which they owe to 
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War muſt be 


within the 


Realm. 


Adherence to 


the King's Ene - 


miles. 


his Majeſty, and whom to aid or comfort is a levying of 


war, either direct or conſtructive, under the clauſe of the 
ſtatute laſt examined; and there is the hoſtility on the part 


| of foreign and open enemies, who owe no ſuch allegiance, 
and who if taken in arms, could not themſelves be demean- 


ed as traitors, (having broken no bond of ſubjection), but 
would be treated as priſoners of war. Thoſe, however, of 
Vor- 11. 31 5 N 


I » Foſter, p-. 213. No. 6. ona Ch. 1 Heu ue of Sir John Friend. 
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| Acts of treaſon- 
able adherence. 


St. Trials, vol. v. 
P- 3 


OF. OFFENCES AGAINST 


his « Majeſty: s ſubjects who adhere unto ſuch open enemies; 
who, contrary to their allegiance, give them aid and comfort, 


are in a far more unfavourable ſituation; and in terms of 


this clauſe, which reſts upon the moſt ſubſtantial reaſons of 
policy and juſtice, are ſubject to the pains of treaſon, though 


the enemies to whom they adhere are not. The fame acts 
of aſſiſtance, which if lent to rebels would make a levying 


of war, being lent to enemies, are of courſe acts of treaſon- 45, 
able — e the * i 


Sock it clearly is, to join and march with the enemy in war- 


like array * ; or to cruiſe under his command or commiſſion in 


a ſhip of war at ſea, though no fighting enſue, (as was ruled 
in Vaughan's caſe, November 6. 1696); or to remain in his 
ſervice and take his pay, though without any pointed act of 
perſonal hoſtility to Britain ; or any how to accompany and 
be attached to the enemy's force: ſo the priſoner have not the 

excuſe of compulſion by reaſonable fear of injury to his life 
or perſon, (for fear of miſchief to lands or goods will not : 
ſuffice); which defence it lies on him to prove. The fame is 


true of all voluntary ſending of intelligence to the enemy, or 


of arms, proviſions, or warlike ftores ; and of the ſurren- 
dering to them any of the King's fortreſſes, munitions, or 


; ſhips of war, if it does not happen out of cowardice or miſ- 


©: but. —_ 1 or nee or in any ſort of com- 
1 | | bination . 


— 


In che trial of Stirling of Keir, and others, W amt tw | 
| laſt trial for treaſon upon the law of Scotland), the Court found “ the ſaid 
< pannels, their riſing and continuing in arms without her Majeſty's authority, 
and actually correſponding with an open enemy upon the coaſt, ready to in- 
« vade this part of Great Britain. called Scotland, relevant to let the pans of 


T 8 libelled A the _ „* 


8 
- - 


THE STATE. 


bination or undeaftatiding with the enemy z. Nay, in the TREASON,” 
opinion of Hale, we are to hold the ſame of him who ſhalt 2 5 
take an oath of fealty or allegiance to the enemy, freely, 
and not being conſtrained thereto by fear of his life; nor 
having it in view to gain his freedom thereby, and return 
to his duty :. The remaining abroad in an-enemy*'s country, 


| where the perſon: has been before the breaking out of war, | = 
_ were it even after proclamation ordering all Britiſh ſubjects — 
to return home, though it may be a circumſtance along with 4 


others, in a proof of adherence; will not however make 
an adherence, of itſelf. And indeed, even an invitation to a 
foreign power that is in peace and amity with Britain, 
to invade and levy war upon us, is not ſuch an act as 


2 2 * Ar- 0% e 
4 EIN 216, 217. ns 219. No. 11. 1 vol. i. p. 55 8 
- Hawkins, vol. i. p. 38. No. 28.——Blackſt. vol. iv. p. 83. | = 4 
In the caſe of William and John Riddell, November 7. 1681, © The Lords 4 
find the defence proponed for the pannel relevant, he always proving vis major, | 7 


and force to every act of furniſhing the rebels with meat and drink, and aſſiſting 
them in carrying of their cannons, to eleid that part of the libel.” 4 The aſſize 
„ find that the woman did carry ale, and did deliver ale and bread t to be carried | 
« to the rebels; but finds it not proven, that the pannel William Riddell had | 23 
any acceſſion thereto; and as to the furniſhing of malt libelled, they all in one | 
voice aſſoilzied the pannel /mpliciter, becauſe he was compelled thereto.” 4 
Upon the 21ſt November, the pannel was diſſmiſſed upon taking the teſt. In | 
the caſe of Mackie of Drumbowie, December 11. 14. 18. 1682, the Court 
4 found it relevant to eleid the libel, that he never was with the rebels but once 
Au at a certain place, and went thither to diſſuade them, and actually did ſo, and 
4 ftraightway left them,” Upon verdi& finding that he had been with the rebels 
at other places, and that the occafion on which he difſuaded, was different from 
that libelled, he had ſentence as a traitor. | | 


© 0 » On the 27th Da 166 5, Colonel | John Kirkpatrick, and ſeveral other 

Th. perſons, Scots officers in the ſervice of the States of Holland, were fugitate upon a 

übel for treaſon. They had continued in the ſervice of the States, after the 

| breaking out of the war with Britain; and had taken an oath which was exacted 
of them, diſowning all fidelity and obedience to any but the States. 
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Wo is conſtrued 


an enemy. 


or OFFENCES AGAINST 


can be tried under this elace.; (though it is an act f com- 
paſling the King's death); becauſe there is no enemy at the 
time of the Fe to een it can ve conſtrued an ad- x 
herence '. = | f roo nee iin 
Irn refine? to the [uation who' mall be e * 
proper enemy, this is a queſt ion of fact; and is to be tried 
by the jury, not upon the ſingle circumſtance of indiction 
or proclamation of war, (which is now almoſt a forgotten ce- 
remony), but upon the actual ſtate and condition of things 
between the two countries, as it is or is not a ſtate of open . 
hoſtility. Nay it is not always neceſſary to allege even ſo : 


much as this. The name of enemy m this queſtion applies 


not only to a King or State in enmity, but to every alien 


who comes into Great Britain in open hoſtility ; ſo that if 


the ſubject of a foreign ftate which is in peace and amity 


With Britain, ſhall, without a commiſſion from his Sove- 


reign, come againſt this country to invade it, any aid or 


comfort lent to this public enemy is equally a treafonable 


adherence, as if it were lent to a more regular and ſyſtema- 
tic war. It is alſo all one, according to Foſter s, in a caſe 
of open war, whether the acts of adherence which are char- 
ged have been committed directly againſt the King and his 
forces, or againſt his allies and their forces, carrying on war 


againſt the common enemy, whom the priſoner aids, and is 
in league with. For by.this the common enemy is ſtrength- 
Ps and the King' 8 N are * weakoned. This was the 


| opinion 
=” LIED, vol. i. p. 265, 167 : | 


2 Hale, bat. i. p. 163, i6s „ p. 219, 22.—51 ack, 3 
p. 83. N of N Bt. Ros vol. v. p. 34. | 


3 Poſter, 3 - 220» No. _.- -- | IG 


+9 r i . i 


- Y 
| opinion of 10 Chi ef Juſtice Holt, in the caſe of The- TREASON; 4 
mas Vaughan, November 6. 16965. Under this, as under I 

the former articles of the ſtatute, it is not ſufficient to charge 1 
the offence generally, as committed at a certain time and | 


: place: The ſpecial overt act wherein it conſiſts, and which 
is to be given in evidence, muſt be ſhown. But in this the 

4 levying of war and the adhering to the King's enemies, are 

diſtinguiſhed by expreſs proviſion of the ſtatute; that the 

war or rebellion muſt be levied within the realm, and the 
adherence may be by aid and comfort given the AMI ei- 
cher within the realm or r elſewhere *. 5 


EN, >. 
rr 


„„ 


8 


v. Tar fifth fort of treaſon. ſet down in * act of Ed- 
ward is, „If a man counterfeit the King's Great er Privy 
« Seal.“ In ſupplement of this, the act of the 7th of Anne 
c. 21. provides, That if any perſon counterfeit her Ma- ; 
4 jeſty's ſeals appointed by the 24th article of Union to be 1 
. „ kept, uſed and continued in Scotland, that the doing there- | } 

85 of hall be e ed and ge e to be treaſon.? 9 


N PUR, ** — — IE by 8 „„ 8 1 2 1 
Tu 5 Os oye STI Þg rs; r 


Vl One treaſon more, mentioned. in the act of /Ritward 
If a man counterfeit the King's money; or if a man 
4 « bring falſe money into this realm, counterfeit to the mo- 
« ney of England, as the money called Luſburgh or other, 
like to the ſaid money of England, knowing the money 
to be falſe, to merchandiſe or make payment, in deceit of 
our Lord the King and of his people.“ Under theſe words, 

ey according to' Hawkins and Hale, who in this argue againſt B. 7. e. 17. 

the opinion of Lord. Coke, the gui t is attached to the act * 


| of Tn nes. . Br itifh money with intent to mer- P. 229- 
| | chandiſe 
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CHAP. XX chandiſe or wake payment therewith, though no payment. 


be made. Thoſe who coin the King's. money are guilty 


of treaſon, whether they utter it or not; but the bare ut= 


tering, without participation in the counterfeiting or im- 
porting; does not fall within the words of this clauſe. Nei- 


ther is any but gold or ſilver coin held to be the King's 


money in the ſenſe of the ſtatute ; much leſs any thing that 
is counterfeited after the ſimilitude of a foreign coin, even 
though made current here by proclamation :. But of this 
more at large, when. we come to treat of the new and in- 
ſtituted treaſons; of which the n pare have relation 6. 


a coin. 


VII. Tus Ly 1 3 n vt 8 in the — of Ed- 
Al! is, (If a man lay the Chancellor, Treaſurer, or the 
“King's Juſtices of the one Bench or the other, juſtices in 
Eyre, or Juſtices of Aſſize, and all other Juſtices aſſigned 
© to hear and determine, being! in their Naser dong their 
“ offices.” E 1 

In this article alſo, the "oa 8 of the two king "Mp 
doms have been placed upon an equal footing of dignity and 
ſecurity, by the ſaid act of the 7th of Anne. It provides, 
that if any perſon ſhall ſlay any of the Lords of Seſſion, or 
Hounds of n fitting 1 in eee in the exerciſe of their 

* office, 


— 


1 "Hide, ell i. p. 227. D No. „kenne, 501 i. 1 * Ne. 55, 36, 57: ; 


 ———Blackft. vol. iv. p. 84. 


By ſtatute 16th Geo. II. c. 28. the cbiüg of copper money is a with 
two years impriſonment; by the 11th Geo. III. c. 40. it is made felony; as it 
allo is to buy, ſell, take, receive, pay or put off, any counterfeit copper money, 
at a lower rate than the ſame by its denomination doth import. | * 

In September 1729, William Deane, indicted of counterfeiting and uttering 

halfpence, was tried nat as for treaſon, but by our ordinary We and on con- 
viction he had ſentence of pillory and * | a 


office ie Scotland, that che doing thereof ſhall be con- —— 
 Hrued, ey 1 enkeen d to ve _ treaſon 1. 2 9 


VIII. SoMETHING 


The following are ſome of the chief Scottiſh treaſons, of a public and In. 
Þ 8 nature, which were aboliſhed by the communication of the law of Eng- 
land. By ſtatute 1584, c. 130. it was treaſon to impugn the dignity, or to ſeek. 
or procure the diminution of the power or authority of the three Eſtates of Par- 
| Hament, or any of them. It was upon this ſtatute, along with other grounds, 
| that James Skene had ſentence as a traitor, on the 22d November 1680. He 
| had publicly diſclaimed the authority of King and Parliament, in all matters con - 
trary to the Covenant; and to this opinion, he with unſhaken firmneſs adhered, 
firſt before the Council, and afterwards upon his trial, to the Court and jury; 
and profeſſed that he held it an honour to bear 1 with his blood to ſuch a 
| IRE | a 


By the aft 1584, c. 129. it was declared, that- the 1 was Judged compe- ; 
tent to perſons of every eſtate, degree, or function, ſpiritual or temporal, in all | _ 
matters wherein they ſhould be called to anſwer before him, gr his Council; and 
to decline the authority of him, or his Council therein, was made treaſon, This. 
act was principally levelled againſt the troubleſome ecclefiaſtics of the time, who,. 
under pretence of ſpeaking to matters of church government, filled the pulpits 
with ſedition, and inflamed the people with jealouſy. and hatred of the temporal 
; powers; and when called to anſwer for ſuch conduct before the King and Council, I 
| they declined their authority as in a ſpiritual matter. But this act ſeems very 
rarely to have been executed ad rigorem. - In 1596, one Black, a miniſter, con- 
_ viſted npon the ſtatute, was diſmiſſed with a ſtight cenſure. On the 20th Janua- 
ry 1606, John Forbes, and other five miniſters, alſo convicted on the ſtatute, 
were baniſhed the King's dominions. In Auguſt 1610, Andrew Crichton was | . 
indeed condemned to die, as mentioned by Mackenzie; but this ſentence was. 
commuted for baniſhment, February 27. 1611. This too was one of the charges- 
_ againſt Ogilvy, who ſuffered: death in 161 5 but he was alfo charged as a Jeſuit, 
and with the ſaying of maſs, and ee the e of the Pope, which was. 
a capital offence of itſelf. 


The 20 1667 C. 3. FF he Kin Majeſty's menace in the calling and diſ- 
folving of. Parliament, and the neceſſity of has conſent to the paſſing of any act; 
and makes it treafon to impuga the lame, or call it in me 

If: 


—— — — — 
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—— VIII. Song ruin cd ſhall now 6 added xefpetting. certain 
Treaſons rela- inſtituted and ſtatutory treaſons of a later date; ſome of 
8 iT mul + which are in effect exceptions to the confiraition which 
ſion, | the act of Edward would have received. It has been ſaid 
| that words, even though committed to the forms of wri- 
ting or printing, and much more if only, uttered, are not 
a ſufficient overt a& of treaſon, reducible to any of the 
| heads of that enactment z ; if they are only words of ſpecu- 
lation and opinion, not of exhortation or direct advice to 
ſome act e the King, « or ' ſuch as s neceliarily tend to 


It alffencen of this nature, which were peojnrly adds of feairion, were WU 
puniſhed with the pains of treaſon, it would have been pioper to employ 
more definite terms in the deſcription of them, as well as to have diſtinguiſh- | 
ed the different ways of committing them, whether by writing and printing, 
or by adviſed, or unadviſed diſcourſe. Several additions were made to this 
deſcription of treaſons by theſe ſtatutes : 1689, c. x. e. 2. 1703, e. 1. c. 3.; by 
the laſt of which, it was made treaſon by writing, adviſed ſpeaking, or _— 3X 
deed, to impugn, or endeavour to alter the claim of right. e 


1  Afackcorizie ls ſhortly taken notice of that point of treaſon which confiſted in 
g 1 | | abiding frae the hoſt, that is in failure to obey the King's ſummons to the field, in caſe 
Þ of rebellion or invaſion of enemies. Againſt ſuch defaulters, the ſtatute 1424, 
c. 4. provided, that they ſhould be proceeded againſt as favourers of the rebels. 
And in the cafe of John Connell, John Wight, John Allan, and others, April 20. 
21. 1599, judgment accordingly paſſed, declaring the forfeiture of all their lands 
and goods, and appointing their perſons to be warded during the pleaſure of the 
| King. That ever judgment of death was given againſt a defaulter as a proper 
= : | traitor, I do not find. And, in later times, after the eſtabliſhment of a more re- 
gular military force, even the forfeiture of lands was laid afide for puniſhment by 
fine. There are many proſecutions upon this ground in the years 1679 and 
1680, for failure to aſſiſt. in ſuppreſſing the rebels in the welt. However, by a 
letter of the 26th November 1679, the King conſented that the fine ſhould not 
| be carried beyond two years rent of the offender's eſtate ; and that deſerters, 
_ though puniſhable with death, ſhould be proceeded againſt as abſents. The truth 
ſeems to be, that the law was uted at this time as an engine for drawing money 8 
| Som the diſaffected. See March 9˙3 ö 23. 26. 1680. | 5 


THE STATE. 


3 TREASON. 
his immediate danger. It would not, for inſtance, be treaſon — 


under the act of Edward (though, as a ſlander, and tending 
to diſaffection, it would be puniſhable at common law) to de- 


ny the King's title to the Crown, or to affirm the title of an- 


other in preference of him, or to deny the right of Parliament 
to bind the ſucceſſion of the Crown by laws. But the particu- 
lar circumſtances of theſe realms conſidered, with reſpec to 
a point ſo intereſting to the national freedom and tranquil- 
lity, it has been thought warrantable to innovate upon this 


rule, by a ſpecial proviſion for ſecurity of the Proteſtant ſuc- 


ceſſion. The act of the 6th of Anne, c. 7. which paſſed at 
the time of a projected invaſion by the then Pretender, and 
1s copied from a temporary ſtatute of Elizabeth, has there- 
fore made it treaſon, adviſedly and directly, by writing or 
printing, to maintain and affirm, that any perſon has right 
to the Crown of theſe realms, otherwiſe than according to 


the act of ſettlement; or that the Kings of this realm, with 


the authority of Parliament, are not competent to make 


laws and ſtatutes to bind the Crown and the deſcent there- 


of. By a prior ſtatute, 1ſt Anne, St. 2. c. 17. it had alſo been 
made treaſon, by any direct and overt act, to endeavour to 
hinder the ſucceſſion of any perſon to the Crown, being the 


next in ſucceſſion according to the limitations of the act of 


ſettlement. 
Vor. II. „ 3K co ns 


3 To do the faqs thing maliciouſly and dire@ly, but only by preaching, teach- 
| ing, or adviſed ſpeaking, (without writing or printing), does, by the ſame ſtatute, 
| ſubje& to the penalties of a præmunire; which are the forfeiture of lands and te- 
nements, goods and chattels, and impriſonment during the King's pleaſure. 
Even to maintain the ſame things heedleſsly, in common and unadviſed diſcourſe, 
is accounted a contempt which may be puniſhed by impriſonment and fine. By 
| Raiute Gch Anne, c. 23. it is alſo a proemunire if the Peers of Scotland, aſſem- 
bled to eleR their e {hall e to treat of any matter but the 
2 15 | 
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CHAP. XXVI. 


r 
Treaſons relative 
to Froteliant 
Sucec ſion. 


Treaſons relative 
to the Proteſtant 


OF OFFENCES AGAINST. 


Druzs interpoſitions have T7 been macs with a view to 
the ſame important object. By ſtatute 13th and 14th of 
William III. c. 3. it was made treaſon, by letters, meſſages, 
or otherwiſe, to hold correſpondence with the then Pretend- 
er, or any one employed for him, or knowingly to remit 


money for his uſe. By ſtatute 17th George II. c. 39. the 


ſame is declared with reſpect to correſpondence with any of 


his ſons, or the remitting of money to their uſe; as well as 


it is made treaſon for any of thoſe perſons to land, or at- 
tempt to land in this Kingdom, or to be found in Great Bri- 
tain or Ireland, or any of the ee Helongang to the 
ſame. 8 


IX. The ſecond branch of intime treaſons.. is nearly) 


related to the firſt; and includes thoſe extraordinary provi- 


ſions, which have been thought neceſſary towards the ſecuri- 


ty of the reformed religion, and the excluſion of the Popiſh : 


a matter which, on account of the ſtrict connection of the 


latter with certain temporal doctrines and principles of go- 
vernment, has been the object of the peculiar anxiety of the 
Legiſlature. In this view, the adherents of the Popiſh com- 
munion have been made liable to many civil diſabilities, and 


inferior penalties, which ſhall be taken notice of in their pro- 
per place. But the offences of this ſort, which have been 


reckoned of ſo heinous. a degree as to deſerve being placed in 
the rank of treaſon, are only three in number. By ſtatute 27th 
Elizabeth, c. 2. if any Popiſh prieſt, born in the dominions of 
the Crown of England, ſhall come over hither from beyond 
the ſeas ; or ſhall tarry here three days without conforming 5 

to the church; this is treaſon. By ſtatute 5th Elizabeth, 


c. 1. it is alſo treaſon, if a perſon ſhall be twice convicted of _ 


E * or FRE the Pope” s juriſdiction, 
| heretofore 


THE STATE 


| bens claimed: in this realm. By 13th Elizabeth, 
c. 2. Parl. 2. and 3. it is treaſon to put in ure any bull, or in- 
ſtrument of abſolution or reconciliation, obtained from the 
ſee of Rome . And by ſtatute 3d James I. c 4. if any natu- 

ral born ſubject be withdrawn from his allegiance, and re- 
conciled to the ſee of Rome, or any other Prince or State, 
this is treaſon in the perſon reconciled, and in thoſe who 
procure him to be ſo: nay the mere attempt to perſuade any 

one to ſuch apoſtacy, ſeems, by the words of the act, to ſtand 
in the ſame degree of an.? 


|: * Taz third and laſt ſort of Catal ſtatutory treaſon, 1s 
one which comes more into practice than either of the others; 

| and relates to the injuring or falſify ing of the current coin of 
the realm. It has been ſaid that this matter was touched up- 
on in the ſtatute of Edward, but only as to two ſpecies of traffic 
in falſe coin; ſo that in later times, according to the progreſs 
of ingenuity and invention in this gainful ſort of fraud, large 
additions have been thought neceſſary to be made to this part 
of the code of treaſon. 1. By 1ſt Mary, St. 2. c. 6. it is 
treaſon to counterfeit any foreign coin of gold or ſilver, that is 
current within this realm by conſent of the Crown; or to 
forge the ſign manual, Privy Signet, or Privy Seal. 2. By 
Iſt and 2d Philip and Mary, c. 11. it is alſo treaſon to bring 
into the realm any ſuch falſe or counterfeit foreign mo- 
ney, to the intent to merchandiſe therewith ; under which 
words, in the opinion of Hale and Hawkins the import- 
ing eo animo, without actual uttering, is ſufficient, 3. By 
th Elizabeth, c. r1. whoever ſhall waſh, clip, round or 
file, and by 18th of Elizabeth, c. 1. whoever ſhall impair, 

: dimm, falſify, ſcale or lighten the N coin of this 
2 K 2 | realm, 


_—_” See Hawkins, vol. i. p. 44. No. 75. + Ibid. No. 78. 
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Treaſons rela- 
tive to the Coin 
of the Realm. 


Hale, vol. 1: 

p. 229. Hawkins, 
b. I. c. 17. 

No. 69. 
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oF OFFENCES AGAINST. 


CHAP. XXV1. realm, or that of other realms whe current here by drocla- 


Lg 


May coining be 


libelled ag inſt 
tl-e Scots Sta- 


tutes. 


charges them as falſehoods, an 


mation, is to be deemed an offender in high treaſon. 4. By 
8th and gth William III. c. 26. made perpetual by 7th Anne, 


c. 25. whoever ſhall knowingly make or mend, buy or ſell, 


or have in his poſſeſſion, any inſtruments proper only for the 


| coinage of money, or ſhall convey ſuch inſtruments out of 


the King's mint, ſhall be guilty of treaſon. 5. The ftatute 


declares the ſame, with reſpe& to him who ſhall mark any 


coin on the edges after the manner uſed in the mint, or ſhall 
colour, gild, or cafe over any coin reſembling the cur- 
rent coin, or even round blanks of baſe metal. In the 6th 
and laſt place, by ſtatute 15th and 16th, Geo. II. c. 28. he 
alſo is to ſuffer the pains of treaſon, who ſhall colour or alter 
any current filver coin of this realm, ro make it reſemble a 
gold one, or any Copper oa, to make it reſemble a coin of 


; aver. | 


Bxronk I diſmiſs this article, it may be proper to ob- 5 


ſerve, that by the practice of Scotland before the Union, 


all the offences above enumerated, were puniſhable more or 
leſs, and moſt of them with the higheſt pains of law. And 
here ariſes a que&ion, which may deſerve to be taken notice 
of, whether, notwithſtanding the general ſtatute which has 
raiſed theſe offences to the rank of treaſon, they ſtill re- 


tain their former ſtation alſo, and may be tried, if the pro- 


ſecutor pleaſes, by our 22 forms, upon a libel Which 
concludes for puniſhment 
according to the law of Scotland. The reaſons tg it 
ſeem, however, to be ſtrong, and are chiefly theſe. 1. The 
benefit of the new denomination of thoſe offences is 05 en- 


tirely to the proſecutor, but in ſome meaſure to the pri ſon- 


er too; who muſt have a bill found againſt him by a grand 
jury before he can be tried, and atherwifh enjoys all the ad- 


vantages, whaticeyer they a of a trial according to the 
Engliſh 


THE STATE 


 Eneliſh forms. 2. This is not like the caſe of a new quality 


addedby ſtatute to a ſingle offence, (as in the caſe of murder | 


under truſt, or theft in landed men), and which enactment 
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is conſiſtent with the train of prior laws upon the ſame mat- 


ter. It is the introduction of an entire new ſyſtem, rela- 


tive to a whole department of crimes, whereof the rank and 
character was meant to be fundamentally altered; ſo that 
the field muſt be held to be clear of all prior laws upon the 


ſüubject, as far as contrary to the new proviſion. Now that 


ſyſtem is abſolute in the direction which it gives, that 
theſe offences ſhall be taken, adjudged, and deemed to be 
treaſon, and the offenders be tried and puniſhed as offenders 
in treaſon. This point was debated at large in the caſe of 
William Deane, indicted in September 1729, for falſehood and 
coining of halfpence; and there the trial proceeded by our 
ordinary forms, and the pannel being convicted, had ſentence 
of pillory and tranſportation. But as it is clear that the 
cCoining of copper money is not treaſon, which poſition alſo 
was fully argued in ſupport of the propriety of the charge; 


ſo it cannot be ſaid that this was a judgment on the point. 


In the only other trial for coining that has been ſince the 


: Union, that of John Smith, in the Court of Juſticiary, July 


17409, the proſecution was conducted and brought to an iſſue 

againſt the priſoner, in all reſpects as a trial for treaſon. 
But however this may be; certain it is, with reſpect to all 
offences againſt the coin which are not treaſon by the law of 


England, that theſe remain upon the ſame footing as. before 


the Union, and liable to proſecution on the Scottiſh ſta- 


tutes. For which reaſon, I ſhall afterwards treat of the 


- Scottiſh practice touching offences againſt the coin, as in- 


kringenenn of the eee of the King. 
L 


es Þ 
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'CHAP.XXVI. I sn ALI now cloſe this enumeration of the different heads 
In Treaſon all of treaſon, by taking notice of one circumſtance which is 
are principal. common to them all, viz. That in the language of law, 

there are no acceſſaries in treaſon, neither before nor after 

che fact; the ſame things that make a perſon acceſſary in 

other caſes, making him principal in treaſon, on account 

of the heinouſneſs of the crime. By incitement, therefore, 

or aid towards the commiſſion of an act of treaſon; or 

by comforting or harbouring the traitor after his bd 

is done; or by reſcuing him from the officers of juſtice ; 

or by aſſiſting him to break the gaol, or even allowing him 
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e 


8 


to eſcape; a perſon, in the ſtrictneſs of the law, becomes 
3 liable to the pains of treaſon. Indeed, as Foſter has ob- 
4 ' ſerved, and after him Blackſtone ;- from the very nature 
1 N of that head of treaſon which relates to compaſſing the death 
4 of the king, there can be no acceſſaries before the fact; 
1 ſince the mere preparation, conſpiracy, or advice to do the 
A thing, itſelf amounts to a principal treaſon or overt act of 
i compaſſing; though the deed in contemplation ſhould never 
be done, nor even attempted. In delivering this doctrine, 
1 the later authorities have not even made any expreſs excep- 
1 tion of thoſe treaſons, 28 relate to dhe coin or ape 
ſeals *. | 
3 . Re, „„ Xl. BerorE 


: Hale, 1 i. 50 233. er 1 vol. ii. p. 310. No. 2, "SHS 8 
Blackſt. vol. iv. p. 35. Foſter, p. 341. et . 
This of puniſhing the reſetters of rebels, as art and part of the Ska, is | 
not however a novelty in the practice of Scotland. There are two ſtrong ſtatutes 
o that effect, 1424, c. 37. and 1592, c. 146.; which ſeem in practice to have 
been applied to the reſetting of any one who either had been forfeited in abſence, or 
- fugitate and denounced upon libel for treaſon ; or againſt whom letters of intercom- 
muning had iſſued by warrant from the Privy Council. It even appears from 
the enactment of the ſtatute 1693, c. 3 3. that theſe PIE had been held 
to 


HE STATE. "hy: 


XI. n proceeding to the mode of trial for treaſon, it TREASON. i 
ed | 
may be proper ſhortly to inquire, concerning the perſons by Who may be 


whom treaſon may be committed. The general anſwer on baute of Trea- 


this head, naturally ariſes from the account that has been gi- | | 
ven of the crime: As it is an infringement of the allegi- 
ance of a ſubject to the Prince, ſo all _— be guilty of ! it, | : 

| 


by whom that $a 1s due. r | 


"Now, allegiance 3 is not all upon © one ore and reaſon, but Natural born | h 
of two ſorts, natural or local, which are drawn from ſour- 3 
ces, that are in ſome meaſure different. The natural, in- 
trinſic, or primitive allegiance, is that which is due by the 
natural born ſubject of Great Britain; he who is born with- | 
in the realm, or even out of it (under certain exceptions), 
if born of a Britiſh father. And which perſon, as by his 
birth he is a member of the ſociety of the inhabitants of 

this land; and is protected by its laws and government, at 


to beget an abſolute preſumption againſt the reſetter; af his knowledge of the qua- 


lity and ſituation, and even of the perſon of the man whom he harboured; for it 5 
requires a proof of the pannel's knowledge of the perſon from the proſecutor, as a | } 
new thing, and in derogation of former practice. Nay, it was decided in more x 


than one caſe, and eſpecially in theſe, Ferguſon and Cairns, December 11. 1682;. 
and William Lawry, January 31. February 5. 168 3; that the ſame was law with 
reſpe& to perſons, neither denounced nor intercommuned, if they were notour 
rebels, or perſons who were holden and reputed to have been in the rebellion. ; i 
In general, it ſeems to be true, that with reſpe& to all acceſſion, whether be- 
I Pe the fact, by advice, command, inſtigation or the like, or after it by ratiha- 
| bition, reſetting, concealing, or the like, the practice of Scotland was far more 
| rigorous in the caſe of treaſon than af any other crime. In ſo much that even in | þ 
the trial of coiners, concealment and reſet ſeem to have been relevant grounds of | 9 
charge. The old libels for that crime, uniformly charge the pannel, as art and f 
« part, redd, counſel and concealing.” And, on the 3d March 1 598, Ralph. 
Wallace has ſentence as traitor, for reſetting Hew Brunton a coiner, and allow-- 
ing him to from * after being taken, | 


3 
13 
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V” 


Owe perpetual 
Allegiance. 


| 4. 


OF OFFENCES AGAINST 


his birthright, (in virtue of his nativity alone), a great va- 
riety of valuable privileges, ſuch as the capacity of landed 


property, of public office, of a ſhare in the Legiſlature, and 
the like; ſo muſt he ſtand in a ſtate of ſtrict relation to the 
Sovereign, who is the head of that ſociety, and under whoſe 
guardianſhip and adminiſtration all this protection is 1 


ed, and 1 PrIFJEges m2 are e enforced and maintained. a 


As on the one hand, theſe franchiſes ale upon the vevſon 
(inbaerent 9/ſibus, according to the ftyle of law) and can by 
nothing but a man's own crime be forfeited; fo is the 
obligation of allegiance to our King equally permanent and 


indefeaſible, and what a man can by no act of his own 


caſt off, nor transfer to another Prince. Go into what part 
of the world he may, and let him remain ever ſo long a 
ſtranger to his native country; yet ſtill he cannot hin- 
der it to be his country, nor make himſelf another man, 
than nature hath made him by his birth. There was a ſig- 
nal inſtance of the application of this Wide in the caſe of 


Angus Macdonald, tried on the 1oth December 1747. This 


perſon was born in Britain, and of Britiſh parents ; but he had 
been carried to France in early infancy, had received his 
education there, and had ſpent his riper years in a profitable 
employment in that kingdom, where his property was fixed, 
and all his proſpects centered. It was held, that, as a natu- 
ral born ſubject, he was nevertheleſs within the law; and 


that if in the particular circumſtances of his caſe it were a 
s | hard 


F Foſter, p. 183. Ne. 8 
Hale, vol i. p. g6.——Eamkine, vol, i. p- 35 No. . p- TY | 


hard law, the conſtitution had provided a reſource in the 
royal prerogative of mercy. He was accordingly pardon- 
1 oo _ very favourable terms i. 


Tun local or ſecondary allegiance again, (but which while 
it endures, is no leſs binding than the other), obliges equally 
an alien as a natural born ſubject ; and is due to the Sove- 
reign by every inhabitant of the land, for the time he con- 
tinues in it, by reaſon of the protection which he receives 
in his perſon and effects, from the Sovereign's adminiſtra- 
tion of the government and laws. We have ſeen, that upon 
the very ſame principle allegiance is even due to an ufurper 
of the Throne, for the time he is in poſſeſſion, and while by 
his exerciſe of the Sovereignty he Progucts the people in the 
gene of their rights. 5 


Ax alien, ende eie in Britain, if he is an alien 
ani (according to the phraſe of the law of England), that 
is the natural born ſubject of a State which is in amity with 
Britain, ſhall be dealt with as a traitor, if he commit any 
offence which would be treaſon in a Briton born. Nor will 


it even make any difference in his favour, though his Prince, 


who was in amity with Britain at the time of this perſon's 
firſt ſettlement there, ſhould afterwards come to be an enemy. 
His ſubject has in that caſe his freedom to withdraw and re- 
turn home, and will be allowed the proper time, and the ne- 


wo ceſſary paſports to that end; and if, after having withdrawn, 


| he ſhall again appear in Britain modo guerino, in guiſe of open 
war as an enemy, then indeed he muſt be treated as a com- 
mon priſoner of war, if he fall into our hands. But other- 
Vor. II. e 3 IN ” _ wile, 


ws F . p- 59. 183, 184, : 
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CHAP. — wiſe, if he remain in Britain after the commencement! of hd: 


Foſter, p. 185. 


No. 4. 


ſtilities, living privately as a ſubject, and partaking of the be- 
nefit of our laws and government, in common with the other 


inhabitants of the land; in ſo doing he continues the owning 


of his former local allegiance: he hath made his choice of his 


condition and his duty ; and muſt be tried as a traitor, if un- 
der this cover and protection, he execute or meditate any 


thing againſt our King, that would be treaſon in any of his 


natural born ſubjects . Nay it has even been ſaid, (which 


is going a much greater length), that though upon the break- 
ing out of war, ſuch alien ſhould himfelf depart the kingdom; 
{till his allegiance ſhall be held to endure, and the treaſon 
laws to apply to him, if he continues his family and effects 
within Great Britain, there to receive the, cheriſhment and 
comfort of the Britiſh laws. This, it ſeems, was the opinion 


of all the Judges, when conſulted on the caſe of Tracey 


Price and others, on the 12th January 1707. The like ſeems 
to be law for an enemy coming hither, and ſtaying here 
in time of war, upon the King's letter of ſafe conduct; for 
he is under a ſpecial protection which puts him in the caſe 
of a ſubject; in return for which he is bound to abſtain from 


all practices againſt our King or his government 2. 


As to an alien, who comes into Britain for the firſt time, 
after the breaking out of war with his Prince, but who 
comes privately and covertly by himſelf; ſuch a one can in 
nowiſe be regarded as a ſubject, but only as a ſpy, and is to 
be dealt with according to the laws of war. For coming 


hither in time of war, and not as an N e yet with- 


out 


Hale, vol. i. p. 59, 60. 94. 165 e P. as No. 2 eke, 
vol. i. p. 35. No. 5. 


9 Hale, . 


N 


tr 


HE ST A T E. 


out any public commiſſion from his own Prince, or any ſafe 
conduct from ours, he is not under the protection of our 
laws, either as to perſon or effects: on the contrary he is in 
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a a ſtate of delinquency, and liable to ſeizure and impriſon- 


ment, from the 27 that he ſets a foot within this realm *, 


i to the ambalſadorn of forcigh States, | ib are in a quite 
5 peculiar ſituation, and different from that of any other alien. 
They are profeſſedly here as the ſervants, and for the pur- 
poſes of the foreign Prince, and, properly ſpeaking, are un- 

der his protection rather than ours. At leaſt, what they re- 
ceive from us is only of an incidental and ſubordinate na- 
ture; ſo that for any offences againſt the State, (unleſs per- 


haps there be an exception in the cafe of a direct attempt 


upon the life of the King), they cannot be proceeded againſt 


as traitors, but as enemies. For murder indeed, and other 
atrocious offences that are againſt the light of nature, they 
are anſwerable in the ordinary courſe of juſtice to the laws. 


of the country where they are; becauſe whatever may be 
thought of their duties with reſpect to the Crown, they are 
for the time members of the civil ſociety of the inhabitants 
of this land, and bound to them by the common ties of hu- 
manity as men. But it is true with reſpect to other crimes, 
what Hale has obſerved, and Foſter has aſſented to, that 
ſuch queſtions will always be rather governed by pruden- 


tial conſiderations and reaſons of State, than by the ſtrict 


rules of reaſon and ö 2. 


— 


Caſe of Am- 
baſſador s. 


XII. Ler us now attend to the juriſdiction and manner of Proceſs for Trea-. 
trial! in caſes of treaſon; a matter of great importance, and ſon. 


3 which. 


1 Hale vol. i. p. 94.——Foſter, p. 187. 
> Hale, vol. i. p. 98.—— Foſter, p. 187. 
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CHAP. XXVI. hieb requires to be guarded on both ſides with very cau- 


— — 


tious proviſions : That the law may not be ſtrained againſt the 
priſoner, nor the State be without the due protection from ſo 
high and dangerous a crime. The alterations in this reſpect 
which have been occaſioned by the introduction of the law of 


England, are perhaps, ſtill more conſiderable, chan thoſe in 


juriſdiction in 
Trial for Trea- 
don. 


Grand Jury 


muſt find a Bill. 


Petty Jury; 
how compoſed. 


the nature and deſcription of the offence. 


By the ſtatute of the A of Anne, inſtead of being A 
liar as formerly to the Court of Juſticiary, the trial of trea- 
ſon is made equally competent to any commiſſion of yer and 


terminer, iſſued in favour of ſuch perſons as his Majeſty may 


appoint; under proviſion only that three of the Lords of uſti- 
ciary be in ſuch commiſſion, whereof one to be of the quo- 
rum. Farther; at the deſire of the Lord Advocate, and upon 
a writ of certiorari under the Great Seal of Great Britain, 
any indictment of treaſon which is depending either before 
ſuch Juſtices of oyer and terminer, or before the Judges in 


the circuit Courts, may be removed for trial into the Court 
of Juſticiary, in like manner as it may be removed in Eng- 


land into the Court of ae $ Bench. 


ANOTHER great a is, FR the proſecution for trea- 
ſon is not now at the diſcretion of the Lord Advocate, or 
of the Privy Council, who in caſes of treaſon commonly fur- 


niſhed him with a ſpecial warrant to purſue ; but upon bill 


found by a grand jury of twelve men, who are ſummoned. 


and impannelled, and hold their proceedings, according to 


the forms of the law of England. 


Tux petty jury alſo conſiſt af only twelve perſons, inſtead _ 
of our ordinary number of filter; and it appears that theſe 
| | : Perſons, ot 


THE STATE. 


pere at leaſt in all trials for treaſon committed within 
the realm, muſt be taken from the county where the treaſon 
was done 1. In trial for treaſon committed out of the 
5 realm, this matter is regulated by ſtatute 35th Henry VIII. 
c. 2. which directs, that in caſe of trial before the King's 
Bench, the jurors ſhall be of the county where the court 
ſits ; and in caſe of trial before commiſſion of oyer and ter- 
miner, that they ſhall be taken from the ſhire, aſſigned by 
his Majeſty for holding the commiſſion. In either caſe, 
they muſt be perſons poſſeſſed of the due qualification; which, 
by ſtatute 19th George II. c. 9. is declared to be for Scot- 
land, the poſſeſſion of lands or tenements of the yearly va- 
lue of 40s. or valued in the tax-rolls at 3os. within the 
ſhire whence the jury comes; but this equally, whether the 
| poſſeſſion be as owner or liferenter, and Wherhar! in the per- 
ſon s OWN right, or that of his wiſe. | 


| A THIRD, | ad e a very deſirable alteration of the 
law, which has enſued upon the ſtatute of the 7th of Anne, 
is the abolition of all trial for treaſon in abſence of the ac- 


cuſed. This was no part of our ancient or cuſtomary 


law, which had invariably required the preſence of the 


pannel; but an innovation made for reaſons of State, in 
an arbitrary reign, and at a period of domeſtic trouble. This 
was after the action with the Covenanters at Pentland Hills, 
in November 1666; when the King's ſervants for Scotland, 
not content with the many EN whom the chance of war 


threw. 


15 Hawkins; b. 6 e. 40. No. 4, 3. This rule was modified with a view 
to the trials for the laſt rebellion, Tu the tl one ſtatutes 19th Geo, II. c. 9.; 
3xſt Geo. II. c. 19. 
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CHAP. XXVI. threw into theth hands, had Barthes jallifee'i it material to the 


authority of Government, that the eſtates of the fugitives 


ſhould be laid hold of, and themſelves deterred from continu- 


ing in or returning to their country, by the terror of capi- 
tal ſentence, ready for execution upon them, on their being 
taken. For this purpoſe, recourſe was had to a new and extra- 


ordinary form of proceſs. On the 15th of Auguſt 1667, a 


libel is called againſt William Maxwell of Monreith and 
others, (for the moſt part landed men), to the number of 50, 
charged either with preſence in the action at Pentland, or 
with riſing in arms in the weſtern counties, or at leaſt with 


harbouring and aſſiſting thoſe who had riſen. After ſen- 


tence of fugitation paſſed againſt them in common form, as 
non-compearing, the Lord Advocate, Sir John Niſbet of 
Dirleton, propoſes to the Court to remit the libel to an aſ- 
ſize; in order that proof thereof may be taken, and a verdict 
found, and doom of death and forfeiture pronounced upon 
the pannels if convicted, in the ſame manner as if they had 
appeared for.trial. And to prevail with them in this new 
requeſt, he produces an opinion of the Judges of the Court 


of Seſſion, given upon a memorial which he had laid be- 
fore them, and bearing that this ſort of trial in abſence for 


treaſon is a competent and lawful proceſs 1. The reaſons ur- 


ged in the memorial are chiefly theſe. 1. The authority of 
the Roman law, which as it is in general our higheſt autho- 
rity, ſo ſpecial ſtatute 1540, c. 69. has declared the Sove- 
reign's right to purſue all ſummons of treaſon, „conforme 


© to the common law; gude equitie, and reaſon.” 2. The 
| a1 „5 Treaſon 


» « Tt is their opinion, That upon the Juſtices citation, and ſufficient proba- 
tion taken before the Judge and afſize, they may proceed and pronounce ſen- 
*« tence thereintill and forfeiture 24 Ron oy of bigh W 0 1 
„% they be abſent and contuinacious.” _ 


— 


— 


i of the ching itſelf; in as much as it is abſurd that the 
traitor ſhould have benefit, and the King be injured by his 
contumacy, which is an aggravation of his fault. 3. The 
practice of Parliament, who are in the uſe of trying for 
treaſon in abſence; and who proceed in this way, not in their 


legiſlative capacity, but as the fountain of juſtice, and the 


Supreme Court of the land. 4. The analogy of the practice 
of trying traitors after their death, as allowed by the ſaid 
act 1540, c. 69.; though the abſence in that caſe be not con- 
tumacious, but neceſſary. Theſe are the arguments which 
had prevailed with the Judges of the Court of Seſſion to 
comply with the deſires of Government on this occaſion, and 


to ſend this legiſlative meaſure of the King's miniſters to 


their brethren of the Criminal Court, ſanctified with their 
recommendation of it, as a rule of judgment. In deference 


to this opinion, the Earl of Athol, Juſtice-General, and Sir 


John Home of Renton, the Juſtice-Clerk for the time, toge- 
ther with the Earls of Linlithgow and Dumfries, (whom at 
their earneſt deſire the Privy Council had appointed aſſeſſors 
to the Court), do accordingly proceed in the trial of certain of 
theſe pannels ſelected by the Lord Advocate; and upon convic- 


tion they declare them to have forfeited their lands, and ad- 


judge them to be executed and demeaned as traitors, at ſuch 
times and places as the Court, upon their being taken, ſhall 
appoints . 


Ta appears, hn, (and ſurely it is not 3 that 
| theſe proceedings were far from meeting with the general ap- 
probation of the country. To quiet, therefore, the clamour 
of the people, and protect the individuals concerned in this 

unprecedented judgment, as well as to obviate the objection 

in future caſes of the ſame kind; a ſtatute was thought pro- 

| 1 | | per 
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per to be paſſed ; the ſtatute 1669; c. 11. which commends _ 


and ratifies theſe ſentences, approves of the Lord Advocate's 
good ſervices therein, and beſtows power on him and the 
Court to proceed in the ſame courſe for the future. In 


conſequence, from that time down to the Revolution, this 


ſort of proceſs was in ordinary practice. It is to be noted, 
that while the Judges thus broke down the ancient en | 


of the realm, by proceeding to trial in abſence of the ac- 
-cuſed; they rigidly adhered to the other fide of that ſame 


cuſtom, in refuſing to let any. counſel . or "_ * 5 


be offered, on his behalf. 


be does not appear to hve beer fo early ſettled, | that it 


was warrantable ſtraightway to proceed to execution, on the 


apprehending of the traitor convicted in this extraordinary 


courſe. On the 24th March 1679, William Veatch had come 


to ſtand in this hazardous ſituation.” The Court, unwilling 
to decide in ſo new and ſo diſtreſſing a queſtion, referred the. 


matter to the Privy Council for their direction and advice. 


The King deſires the Council to inſtruc the Court, to proceed 
againſt the priſoner according to law. Whereupon the 
Court again entreat, and earneſtly requeſt the advice of the 


Privy Council, and of the Lords of Seſſion; finding, they 


| ſay, no precedent for execution of theſe ſentences in ab- 
ſence, and efteeming this to be a point of equal importance 


and delicacy, as that of the forfeiture in abſence itſelf; and 
ſeeing cauſe to follow in this inſtance, the laudable cuſtom 
of their predeceſſors, who in new and important caſts, did 
not proceed without the advice of their ſuperiors, the Coun- 


cil, and of the Lords of Seſſion. At length, on the 28th 


July 1679, they are extricated from this dilemma by a. 


remiſſion. Nevertheleſs, in he end, this ſtep alſo was ta- 


ken, 


THE STATE. 


ken, and at a period too, when any ſuch proceeding was leſs 
to be looked for. On the 28th June 1699, Hugh Fraſer and 
John Fraſer, two of the aſſociates of Fraſer of Beaufort, in 
his high and monſtrous crimes, and who along with him 
bad been forfeited in abſence, on the 6th September 1688, 
being now apprehended and brought before the ſaid Lords 
to hear the time, place and manner of their execution ap- 


pointed,“ they are, without farther form or proceedings, 


| ordered to be een on the ath of eee ar 


Cern Hl dc What ily have been expettes; this ini- 
quitous mode of trial is none of the grievances which 
were ſet forth in the Claim of Right in 1689. Perhaps it 

had been thought defirable for the ſecurity of the new efta- 


bliſhment, to keep the terror of the law hanging over 
its adverſaries; in which there was thus far the appear- 


ance of juſtice, that their own invention was turned againſt 
themſelves. So it is, that the act 1690, c. 31. while it re- 


ſeinded all thoſe ſentences of forfeiture in abſence which 


paſſed before 1669, becauſe there was till then no autho- 
rity in law for any ſuch proceedings; and while it reſcind- 
ed the act 1669 itſelf, as far as it ratified thoſe particular 
forfeitures; yet left the general enactment of that ſtatute as 

to the future ſtanding and entire. There is accordingly a 
noted inſtance of trial in abſence, ſince 1690; that of Simon 
Fraſer of Beaufort (afterwards Lord Lovat) and his aſſo- 


. ciates, convicted in September 1698, of a treaſonable riſing 


and continuing in arms. But with this one exception, which 
Was owing probably to the public indignation at the mon- 
ſtrous and abominable injuries to a private perſon, which ac- 
companied that caſe, no uſe was made by King William's 
miniſters of the high power which the law thus put into 
Vor. * 3 XM their 
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July, 23.2694. 


proceſs, and virtually repealing the act 1669, deprived the 
proſecutor, if he ſhould be fo diſpoſed, of all power of 
inſiſting in ſuch a proceſs. The remedy, therefore, in our 


Trial for Trea. 


fon after Death, 


and Lauderdale, along with ninety others, being ſummoned 
on points of treaſon, and failing to appear, were none of 


them put to any hardſhip beyond the courſe of common 


law by fugitation. It was, however, only the ſtatute of the 
7th of Anne, which by communicating the Engliſh form of 


days, againſt the danger from known traitors who have eſca- 
ped to parts abroad, and who by their poſſeſſions and in- 


fluence in the country may be movers of further troubles, 
and a means of maintaining diſaffection to the Government, 


lies only where it ought to be; in an application to the ju- 
ſtice and wiſdom of the Legiſlature for an act of attainder. 


ANOTHER courſe of proceſs, of the ſame ſtamp with the laſt, _ 
but of an older date, and which ſerved accordingly as an argu- 
ment for that innovation, was the trial and forfeiture of a 
traitor deceaſed. This was attempted for the firſt time in 1540, 


in the caſe of Robert Leſly ; and mainly upon the authority of 


the Civil Law *, which, in the caſe at leaſt of proper perduel- 


lion, or riſing in arms, ſeems to have permitted this extraor- 


dinary fort of accuſation. The novelty and injuſtice of ſuch. 
a proceeding, excited, however, ſurpriſe and diſcontent in 


the country. Therefore the King, © for ſtanching of ſik mur- 


“ mur,“ and meaning (as he tells us) © on nae ſorte to move 


4% or doe ony thing, bot that hee may juſtlie bee adviſed of 
* the three Eſtaites,” came to Feen and deſired their 


opinion N 


5 Dig. ad L. Jul, Maj. Le uh. Mack Obs on n Natutes,p > 136 r. Crim. 5 
p. 29. No. 22, 


TH EY S TATE. 


_ opinion © quhidder that he hes ane action to purſew fik ſum- 
„ mondes or not.'”” In anſwer to which conſultation the 
_ whole Eſtates of Parliament“ all in ane voyce, but variance 


4 and diſorepance,“ aſſented to this new pretenſion; and de- 


dclared his Majeſty's right to inſiſt in ſuch actions © conform to 
the commoun law, gude equity and reaſon, notwithſtanding 
4 there is nae ſpecial law, acte nor proviſion of the realme, 
made thereupon of before.” Poſitive as this opinion was, it 


did not however prove ſatisfactory to the people at large; and 


it was thought proper thus far to comply with their deſires, 
that the proſecution ſhould only lie within the ſpace of five 
years after the traitor's death, and for ſuch treaſon as had 
been notorious in his lifetime. This, which in the main was 
_ agreeable; to:the Civil Law, was ordered by a' ſtatute of 1542, 
which has never been printed. Yet on the 24th June 1609, 


| ſentence of forfeiture paſſed in Parliament againſt Logan of 
Reſtalrig, for acceſſion to the Earl of Gowrie's conſpiracy ; of 


1 which i in his 1 e hed never been OE r, 


Taz 1 of this e ſort of prese was by cita- 
tion of the traitor's heirs ; not only as they might defend his 
memory, but as they were themſelves. intereſted to ſave 
m Inheritance from confiſcation 2. Moreover, as if to 

Hagen Rn, | render 


1 See an account of this wind in Arnot 8 Criminal Caſes, p. 46. et fa. 


2 Hes in 8 of PER I 395734 the Duke of 88 we find 
the Court demurring to proceed, and the diet froni time to time continued, be- 
cauſe the Duke's heirs were priſoners at the time, and not in a ſituation to de- 
fend; until ſuch time as a letter came from the Dutcheſs. naming lawyers for 
her and her children; who judicially ſaid that they had no defences to plead. 
F ountainhall, vol. i. p. 385, 365 e Juſt. December 21. 16853 Ja- 

: wary 4:3 N Ig 1686, 
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or OFFENCES. AGAINST 
render the'i iniquity of the akin: more. palpable; the cock 


ing indecency was ſometimes uſed, of raiſing the bones of 


the deceaſed from the grave, and preſenting them at the 


bar. This was done, both in Robert Leſly's caſe, and in 


that of Logan of Reſtalrig. Notice may alſo be taken of : 
the proceedings in the caſe of Francis Moubray, in January 


1603. This man being killed in his attempt to eſcape from 


the Caſtle of Edinburgh; his dead body was brought to the 
bar, and there had doom pronounced over it, to be hanged and 
_ quartered, and the head and limbs to be n e con- 


Competent Evi- 
dence in Caſes 


a 


ſons who would be reckoned inadmiſſible as witneſſes in other 


ſpicuous places of the city. 


. IT does not appear, that either trial i in e or iel . LE: 
death was ever attempted to be applied to the ſtatutory trea- 


ſons of murder under truſt, theft in landed men, and the 
like. Every proceeding of this kind is now excluded by the 
communication of the Engliſh courſe of proceſs; for which 


reaſon thing; farther ſhall be added on the ſubject. 


-Anorn ER akticle of moment rofpetting trial fl Wen 5 3 


the nature of the evidence on which the priſoner may be con- 


victed. Touching this, Mackenzie has ſaid i, that not only per- 


caſes, are freely admitted in treaſon, but that one witneſs is 
ſufficient to condemn ; and for this he appeals to an act of 


ſederunt of the Lords of Seſſion in 1591. As, however, no 
ſuch ordinance is to be found in the books of ſederunt; ſo it 


1s to be hoped, that none to that effect was ever publiſhed. 
But if in truth ſuch was ever the practice of the Court; cer- 
tainly it was a departure from our ordinary cautious rule of 
deciſion, in juſt the very caſe where it was moſt neceſll- 
1 Criminals, Tit, Treaſon, No, 21. 2 5 


rA ESTATE. To i 
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4 ry to \ be obfernedi; And this our neighbours of England Io TREASON. 


well perceived, that notwithſtanding their rule for ordinary 


_ crimes, which condemns upon the teſtimony, if poſitive and 
_ creditable, of a ſingle witneſs, they, by repeated ſtatutes, 
required two witneſſes to convict of treaſon; except in 
caſes of coining and counterfeiting the ſeals. By the 
laſt of theſe laws, which is ſtatute 7. William III. c. 3. 
it is farther explained and declared, that either there muſt 
be two witneſſes to the ſame overt act of treaſon; or if 
they ſwear to different acts, theſe muſt be acts of the ſame 
ſort of treaſon, ſo as in ſome meafure to cohere, and ſtrength- 
2; en each other 2. Thus, if one witneſs ſwear that a letter was 
written to provide arms for attempting the King's life, and 
another that the priſoner lay in wait to kill the King; both 
theſe er acts of e wy ſe death are fufficient- 


9 ut Edward vI. 0. 12. — 80 and 6m Edward VI. « 0. 1.—14 and 2d 
N Philip and Mary, c. 10. 


2 This ſeems to have 1 has even deten the * of William. Thus, in 


5 the trial of Ireland, Groves, and Pickering, (December 17. 1678,) for conſpi- 


ring to kill the King, the Chief-Juſtice laid it down: For if killing the King 

« be the fact in queſtion, and one perſon proves they would do it by one thing, 
and another by another, and one in one place, and another in another; yet 
„ theſe are two witneſſes to prove one fact, that is the ſubſtance, which is the 
5M killing of the King.” St. Trials, vol. ii. p. 714. In like manner, in the 
conference of the Judges preparatory to the trial of the regicides, it was reſolved, 
„ That there need not be two witneſſes to prove every act tending to the com- 


© paſſing of the King's death. But one witnels, to prove one overt act tending 


to the compaſling of the King's death, and another witneſs to prove another 
act tending to the ſame end, are ſufficient. For compaſſing the King's death is 
i treaſon. And then, if two ſeveral witneſſès prove two ſeveral acts tending to 
« compaſling the King's death, the treaſon is proved by two witneſſes ; as the 
* Jaw in caſe of treaſon requires.” St. Trials, vol. iii. p. 303. 
The ſame opinion was given by all the Judges in the trial of Lord Stafford. 


. | St. a vol. i, p. 204, 205. 
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CHAP. — 1y proved. But if one ſwear that the priſoner yi in wait to kill 5 
#6 2. the King, and another, that he cruiſed at ſea, under an enemy's 
commiſſion ; theſe two acts are neither of them proved; be- 
cauſethe one is an at of compaſling the King's death, the other 
an act of adherence to his enemies 1. It is, however, only 
- with reſpect to the overt acts charged in the indictment, that 
the ſtatute has laid down this rule. In regard to other and 
extrinſic circumſtances, which are not evidence of any overt 
act, nor fo laid in the indictment, theſe are ſtill open to be 
proved by a ſingle witneſs, according to the common law of 
England. For inſtance, that the priſoner is a native born 
ſubject: and not an alien; this is a circumſtance, which though 
material to the treaſon, may be proved by one witneſs; be- 
ing neither itſelf an overt act, nor any wiſe ſubſervient to the 
proof of any that is charged 2. As far, however, as relates 
to the charge of the overt acts, the ſtatute of William equally 
regulates the evidence that is given upon the bill, towards the 
indictment, as that which is given upon the trial itſelf 3. 


8 Con- To this rule reſpecting the evidence, an exception is 
made by the ſtatutes of the iſt and 5th of Edward VI. 
in caſe © the offender ſhould willingly, and without vio- 

« lence, confeſs the ſame.” Theſe words had given riſe 

to a debate concerning the ſort of confeſſion that was meant ; 5 
whether it were only a confeſſion upon arraignment, or if 
a confeſſion made to a Magiſtrate upon examination would 

not equally fatisfy the law; Ke that 1 if dais were : proved by - 

Z | 1185 | two 


N 
42 Foſter, p. 235, 236, 237. 3 5 ii. p- . No. 2 —See the 
caſe of Vaughan, St. Trials, vol. v. p. 38. 
* Foſter, p. 240 ——Caſe of Vaughan, St, Trials vol. „ | — -- 85 


3 Foſter, p. 232, 233. 2M 


T. HE S ATE. 


| 


two e it might irfelf be ground of conviction, with 
out farther proof of any overt act. But the act of William, 


in repeating this proviſion, has farther deſcribed the con- 


feilion as that which is made © in open court.“ Under which 


words, according to the opinion of Hawkins and Foſter, no 


confeſſion ſhall be ſufficient of itſelf to convict, unleſs it be 
made upon arraignment ; that is upon trial, and in preſence 
of the Court 1. This will not however hinder a confeſſion of 
another ſort, before a Magiſtrate, or perhaps even to ordina- 
ry witneſſes, to be given in evidence, in the ſame manner, 
and to the ſame effect, as a declaration is admitted by the 
Scottiſh practice, in other caſes; that is to ſay, not as 


being of itſelf a ground of conviction, but as a circum- 


ſtance of evidence, or a collateral fact, in corroboration of 
the other teſtimony. to the overt acts 2. 


— 7 


Ir is farther to be obſerved upon this matter of confeſſion, 


that under the law as it now ſtands, no uſe can be made of by Uſe of Tor- 
violence or torture, to move the priſoner to an accuſation. 
The practice in Scotland, as 


either of himſelf or others. 
in moſt other countries of Europe, had been, to have re- 
courſe occaſionally to that barbarous expedient z and rather 
according to the ſuppoſed exigency of the caſe, than ac- 


cording to any ſettled rule, but more eſpecially upon char- 
And with "PRs to ſuch caſes, at leaſt. 
where 


ges of treaſon 3, 


* Folter $ Evi Lew; i p. 240. to 244. 1 olter's Reports p- 11. Caſe of Ber- 
d es ii. P. 429. N o. 4+ | 


* Foſter, p 241, % ——Hawkins, vol. ii. 5. ways . No. 2. 


BY 3 Jos 26, and Auguſt 7. 1684. William Spence ſervant of che Earl of Ar- 


Z : 5 gyle was put to the torture, to . him make diſcoveries * the Earl and 


others. dee F. nr 
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0 F OFFENCES AGAINST. 


— 


CAT XXVI. vübre the charge was confirmed by any coefurnptions aint | 


Evidence muſt 


be of tic overt 


Acts libelled. 


the priſoner, (and Mackenzie ſays that one witneſs would in 


this view be ſufficient), even the Claim of Right ſeems indi- . 
rectly to admit the lawfulneſs and propriety of the practice; 
for it only ſays © that the uſing torture without evidence, 


« and*in ordinary crimes, is contrary to law.“ But the act 
of the 7th of Anne, c. 21. took the decifive ſtep of at once 


aboliſhing this veſtige of barbarity, with wen to oak 


W and i in all caſes ee er 


Tur act of William has fivetier: id, 1 Ant no evidence 
* ſhall be admitted or given of any overt act, which is not 
« expreſsly laid in the indiament.” The meaning of this 
proviſion is no other, than to enforce in this inſtance that rule 
of natural juſtice, (obſerved in all other caſes without the aid 
of any poſitive injunction, but neceſſary perhaps to be guarded 
in the caſe of State proſecutions), which confines the proof 


to the heads and charges ſet forth in the indictment; upon 


which alone the priſoner comes prepared for his defence. One 
who is indicted for compaſling the King's death, in as much as 
he lay in wait to kill the King, cannot therefore be convicted 
on proof, (nor will any ſuch proof be taken nor allowed), that 
he gave money to another to make the attempt to kill the 
King at a different time and place. For though both be overt 
acts of treaſon, and of the ſame ſort of treaſon; and though 
both, if duly laid in the indictment, Wn be admitted to 
| ol, 


John Spruel and Robert Ferguſon had been tortured, and pleaded, FR . : 
ving confeſſed they were to be held as abſolved, and could not be put to the 
knowledge of an aſſize. This defence was repelled (June 10. and 13 1681) on 
the ground that the queſtions put to them when under torture, relative to the 1 
charges in this libel, had been put to them ON and eurer, warrant _ 0 
the commiſſion of Privy Council. | 8 


probt (fince there is no limitation of the number of overt 
acts that may be laid); yet they are diſtinct and indepen- 
dent charges, which may require quite different courſes 


of defence, on the part of the accuſed. It is this and 


not any.- reaſon of form, that is the ſubſtantial ground 


of the rule; which is therefore carried no greater length 


than theſe conſiderations require.  Whereby, if the circum- 


ſtance offered to be proved, though not laid in the in- 


dictment, be however nearly connected with the overt act 
Which is laid, and goes directly to eſtabliſh it, this, without 
a doubt, may be given in evidence: for it bears upon the 


very charge to which the priſoner's attention has been called; 


and no indictment can be expected to ſet forth (nor is there 
any law nor practice for it in other caſes), the whole detail 
of circumſtances and preſumprions, from which the truth 
of the libelled charge may appear or be made out 1. Thus 
in the trial of 0 Rockwood, theſe were two of the 


Vor- II. | 1 yy N | 5 | overt 


ty - 


435 In bi caſe of Francis Francia W 22. 1716, one of the overt acts laid 
was his writing ſeveral letters to perſons in France, declaring his purpoſe of en- 


gaging in a rebellion, and ſoliciting aſſiſtance towards it. In evidence of this, 
it was offered to produce the anſwers to theſe letters, received by him from his 
French correſpondents. It was objected, that every one of theſe anſwers, was it- 
| ſelf alſo an overt act, and that the words of them not being ſet forth in the in- 
_ diftment, they could not be given in evidence. But this objection was over- 
ruled, and the letters admitted. The Chief Baron ſaid, None can ſay that 
* here is not an overt act expreſsly laid. It is expreſsly laid, and ſufficiently de- 
« ſcribed : Sure it is not neceffary to mention all the evidence that is to prove 


4 the overt act: The intent of the law is no more than that the overt act ſhould 


« be ſufficiently deſcribed and charged in the indictment.“ If it be laid that a 
man did conſult and agree to levy war, a time and a place muſt be laid; but 
all the times and places when and where he met and conſulted, and all the 
« perſons names with whom he met and conſulted, need not be mentioned in the 
indictment; neither need the words of the CON be ſet forth,” State 


| Trials, vol. vi. p. 73. «ſeg. 
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CHAP. XXVI. overt acts laid in the ent; ha; he 1 others had 5 


16 


Service of In- 
dictment for 
Treaſon. 


conſulted on. the means of way-laying the King, and that 
they agreed to provide forty men for that purpoſe- In evi- 
dence of theſe it was offered, and after conſultation was al- 
lowed to be proved, that Rockwood. ſhowed to one of the 
conſpirators, a liſt of a certain number who were to join in 
the attempt, at the head of which liſt ſtood his own name as 
their leader. It was plain that this circumſtance went di- 
rectly to prove the overt acts which were laid, viz. the de- 
liberation to way-lay the King, and to provide a party for that 


end. The benefit therefore of the ſtatute lies in this, that 


contrary to the older practice in caſes of treaſon, an overt 


act not laid in the indictment, and which has no relation to 


the overt act that is laid, cannot be given in evidence; where- 
as by the older practice it might have been given, if both 


overt acts were of the ſame ſort of treaſon. Farther; though 


the circumſtances relative to the overt act libelled be of 
that nature, that they might themſelves have been laid as 
overt acts in the indictment; yet, if being admitted to proof, 
they do not fully eſtabliſh the very. overt act that is libelled, 
certainly no regard can be N to THe, and the priſoner 


muſt be ite 


Ix the article next to be taken notice of, the practice of 
England has been reformed by poſitive ſtatutes, after the re- 
ſemblance of the common law of Scotland; and at the ſame 
time, the exception of caſes of treaſon from our ordina- 
ry rule, has very properly been taken away. It is the 
general direction of the Scottiſh practice for citation of 


the acculcd, whether a priſoner or at large, that he be 


called 


> Foſter, p. 2455 246,——Hawkins, vol. ii. p. 436. No. 34+ St, Tr. vol. iv. 


THE s TAT E. 


called on 15 days inducic; and be ſerved at the ſame time 
with a copy of the libel, and of the liſts of jurymen and 
witneſſes who are to paſs upon his trial. But it appears from 
the trial (among many that might be mentioned) of Fran- 
cis Tenant, and of Baillie of Jerviſwood, that in the caſe 
of crimes againſt the State, ſo far was this equitable cuſtom 
from being uniformly obſerved, that the pannel was ſome- 
times brought to the bar, upon no longer notice than 24 
hours; and eſpecially this was allowed, if, as in Jerviſ- 
 wood's caſe *, the pannel were in gaol at the time of citation. 
This irregularity was at length ſanctified by an expreſs ſta- 
tute, 1685, c. 3. (ſuggeſted probably by the complaints that 
were made of the proceedings in that very trial), which, 
While it ratified what had been done in former caſes, extend- 
ed however the induciæ to 48 hours, as well as authoriſed 
a farther delay, if the Priſoner applied for exculpation. 
Nov, ſo different are the views which have been taken of this 
matter in the neighbouring kingdom, that whereas, by the 
courſe of their practice in ordinary caſes, the priſoner has no 


> right to ſee his indictment, and much leſs the liſt of witneſſes or | 


JuxqFs; before. his trial; yet as to the caſe of treaſon, it is pro- 
N24: 55+ DEN vided 


W_-_ Repel the defence, in reſpe@ the 8 a priſoner, and that it has been 
* the conſtant cuſtom of the Court, and that the pannel made no former appli- 
4 cation for an exculpation,” State Trials, vol. iv. p. 1096, 1097. 


Te ſame objection had been made and i; in the caſe of James Fiolay, | 


"md thirty-two perſons more, (November 10. 1679), who had 9 been allowed 
about ſixteen hours after ſervice of their libels. | 


* the cuſs alſo of Patrick Earl of "NE EF kn 1. 1615), where the 
= libel was long, and bore a variety of charges, it appears that no copy of it was 

ever given him. And on pleading the objection at the bar, he was allowed half 
an 3 to conſult with his counſel, ex Fee gs 
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OF OFFENCES AGAINST 


_ CHAP. — vided T ſtatute 7. William III. c. 3. 7 that five days at leaſt 


before he is tried, he ſhall be ſerved with a true copy of the 
whole indictment ; and two days at leaſt before he is tried, 


he ſhall have a true copy of the pannel of jurors, who are 


fummoned to his trial. Farther, by ſtatute 7. Anne, c. 21. 
after a certain period therein mentioned, and long ago ex- 
pired, the induciz for ſervice of the copy of indictment are 


enlarged to ten days; and the priſoner is at the ſame time to 
be ſerved with a copy of the liſt of witneſſes as well as jurors, 


with their profeſſions and places of abode. Sir Michael 


Foſter 2 has expreſſed himſelf as doubtful with reſpect to the 


propriety of theſe: proviſions 3 ; and in particular, he takes no- 


tice of the inconvenience which might attend them in tbe 


trial of offences againſt the coin or royal ſeals. But this ob- | 
jection has ſince been obviated by the ſtatute 6. Geo. III. 


c. 53. which repeals the act oe EOS ab fat e as it e to Z 


Prifoner's Wit- 


neſſes, to be ci- 


ted and ſworn. 


that claſs of treaſons. i! 


” 7 
* 7 * 


IN ite following hen If; 45 pradtice of Seotland 
has long been familiar with thoſe equitable rules, which 
have only found admiſſion into the Engliſh proceſs of treas 
ſon in virtue of modern ſtatutes, and in derogation of 
their common law. By ſtatute 7. William III. c. 3. the 


priſoner is to have the aid of the like proceſs of Court, 1 


the proſecutor, for compelling his witneſſes to appear. By 
the ſame ſtatute, and by 1. Anne, (ſtat. 2.) c. 9. ſuch wit- 
neſſes « ATE dares oh to 585 examined upon oath ; e they 7 
: ; 7 | may | 
1 It was not ov before, in caſes of 6 more "Hh in b See the trial 
of Lord Preſton, where the opinion of the Court was given, that the priſoner 
could not have a copy of the * See State N 9 iv. ö 415, 416, 
41% 418. 1 3 
2 Crown Law, P- 250, _ f 
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may receive FRE fame degree of credit as the witneſs for TREASON. 


the Crown. And again, by the ſaid act of William, the pri- : 
ſoner, on his defire, ſhall have counſel: aſſigned him by the 
Court, to examine the witneſſes, and take charge of his de- 

| fence: a benefit which the common law of England does 

not allow to any perſon, in his trial for a capital crime, 
unleſs to plead lanes "_ of 1985 which the dn deſire to ; 
i * con. 115 | 


T6 canal 4 gre of « our bas as tren een 7 3 3 E 


been attended with two alterations more, which are both in fa. Process. Per- 
emptory chal- 


Vvour of the accuſed. Unleſs in the caſe of attempt upon the lenge. 


King's life by aſſaſſination or otherwiſe, the indictment for 
treaſon muſt be found by the grand jury, within three 
years after the offence. This was provided by the ſaid act 
of William. Moreover, the priſoner now enjoys, as by the 
common law of England, that which no perſon has right to 
upon his trial in Scotland for any other crime, the benefit 
of a peremptory challenge to the en to the Vn of 


wee 's 


| XIII. We We now te Oi 5 laſt RR in 8 * Judgment fer 
| ; trine of treaſon, the judgment that attends it on conviction ; Treaſon. 
| which is, as to the perſon of the offender, judgment of death, 
accompanied with ſuch circumſtances of rigor in the way 
of execution, and of indignity to the dead body, as may be 
| ſuppoſed to affect the ſpectators with terror, or to mark the 
public contempt and deteſtation of the traitor. He is to 
be drawn to the gallows. on a Ow or hurdle 2; he is to be 
| LOR Sia hanged 
*, "8 | Blackf. vol. iv. p. 547 —Havking vel. it, p. 414. No. . 


59 * This was part of the 8 by the law of Scotland, __ the ſentence * 
on OY — of Forbes. . July 14. 1537. 
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CHAP.XXVI. hanged by the neck, and ROY cut Jown alive; - his 1 | 
are to be taken out, and burned while he is yet alive; his 
head is to be cut off and his body divided into Fey . 
| quarters ; ; and the head and quarters are to be at the King' 3 
diſpoſal. In the caſe of a woman offender, in order to 
avoid theſe ſhocking indecencies, (which however have 
been generally diſpenſed with by the royal mercy even in the 
cCaſe of men), the ſentence is, that ſhe be drawn to the gal- 
| lows, and burned alive”. Treaſonable offenders againſt the 
coin, as being rather traitors by the conſtruction of the law, 
than in the ſubſtance of their offence, are more mildly dealt 
with if they are males; being drawn to the gallows, and 
hanged till they be dead. But, by a os era 
woman coiner has judgment to be burned alive. 
Ix regard to the eſtate of the traitor, the conſequences are 
firſt, the confiſcation of all his moveables as in other caſes of 
felony ; and ſecondly, the forfeiture of all honours and real 
eſtate to the Crown, for him and his heirs for ever: a con- 
ſequence, which, as far as relates to Scotland, is peculiar to 
the crime of ratio but 1s an ancient part of our common a 
law reſpecting that crime; and ſeems to have held at a very : 
ancient period, when the eſcheat, in all other inſtances of 
delict, was not to the Crown, but to _ PE of” the 
lands 2. 
8 | Tun 
: This was ths doom in the caſe of Janet Douglas E Glamgk, Jul 17, 
1537. | | 
2 In the caſe of - 1 K e to tho Pretender, or Abe. | 
ſpondence with him, the Sovereign, by ſtatute iſt, George I. c. 20. commonly 
called the Clan Act, departed from the emoluments of forfeiture with reſpect to 
lands held of ſubjeQs ſuperior, in the view of rewarding ſuch ſuperiors or others, as 
ſhould continue faithful in their duty. 1. If a vaſſal holding of a ſubject were at- 


tainted of treaſon, his lands were to . to the e continuing in his 
; duty, g 


THE STATE 


. 


Tus abſolute and perpetual tn is, however, by the TREA 
| * 
bow as it now ſtands, only in the caſe of an eſtate in fce- Forfeiture of 

ſimple, where the one and entire intereſt in the eſtate is entailed Litates, 


veſted in the traitor;. According to the native principles 
of the law of Scotland, there was no room for any more 
favourable conſtruction of the forfeiture even in the caſe of 
a a tailzied fee, or entailed eſtate. For in the eſtimation of 
our practice, every ſubſtitute in the tailzie, when he ſuc- 
ceeds, is no other than an heir ; who takes by inberitance, 
of and through thoſe who are called before him, and by 
the proper forms of title as in a ſucceſſion, the very ſame eſtate 
or fee, which has been veſted in thoſe prior and more favour- 
ed perſons. As allo, it is not conceived with us, that before 


2 ſucceeding, the heir of tailzie has in him any actual or real 


eſtate of his own, diſtin& from that of the preſent owner; but 
only a proſpect of ſucceeding guarded by extraordinary pro- 
viſions, and which the law accommodates him with peculiar 
expedients to enforce and maintain. In conformity to this 
| principle, the act 1685, c. 22. which firſt regulated the mat- 
ter of tailzies, was guarded with an expreſs proviſion ſaving 


: his Majeſty" 8 intereſt * in all confilcations or other tines, as 


as the 


- 


duty; md; to remain 1 har FI ever; in _ . manner as if reſigned, ad 
perpetuam remanentiam. 2. In caſe of the attainder of a tackſman, his ri ight was 
to fall, and the tenement, together with the fingle and liferent eſcheat of ſuch 
tenant, to be enjoyed by the landlord, the author of his right, continuing in his 
allegiance. 3. In caſe of the attainder of any immediate vaſſal of the Crown, 
his ſub-vaſſal, continuing in his duty, was thenceforth to hold his tenement im- 
| mediately under the King. 4. Any tenant under ſuch offender, and. continuing 
in his duty, was to hold his lands free of rent, for two years after the attainder. 
But by ſtatute 21ſt, George II. c. 34. the iſt, 2d, and 4th of theſe proviſions. 
were repealed, from and after the 29th September 1748; andeven as to the third, 
it may ſeem liable to doubt, whether the benefit of it did not ceaſe with the life 
of the then Pretender; notwithſtanding the act of the 17th, George II. c. 39. 
which introduces a new treaſon by RP een with the Pretender's ſons. 
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OF OFFENCES. AGAINST 


CHAP. XXVI. 4 the puniſhment of crimes.” At the Revolucian deeper | 
— — 


among other popular laws then paſſed, with the view of con- 
ciliating the people to the new eſtabliſhment, was the act 
1690. c. 33- 3 which declared in ſubſtance, that no heir of 


entail ſhould be prejudged by the forfeiture of bis prede- 


ceſſor, except in as far as the traitor had power to contract 


debt or affect the lands, by the quality of his right; if the 
tailzie were duly completed by inſertion in the record. This 


then was the ſtate of things at the Union; when by the at 
of Anne, (and it is ſaid after a ſevere fruggle i in the Houſe _ 
of Lords 1), perſons convicted of treaton in this country Ls 


were made liable to the ſame corruption of blood, pains, 

penalties and forfeitures, as N W of that crime 

in England. : TY | 
Now in England, all eſtates of iaberitupes had been vida 


liable to forfeiture, by ſtatute 26. Henry VIII. c. 13. in 


virtue of which, the traitor forfeits for himſelf and his 
heirs. But, on the other ſide, according to the notion of 


an Engliſh entail, with remainders over as they are termed, 
which in point of legal deſcription, are the neareſt thing to 
our conditional in/titutions, the eſtate or fee is held to be 


broken into parts; whereof that which belongs to the re- 


mainder-man, (or ſubſtitute heir as we ſhould call him), 
is diſtinct from the intereſt of the preſent tenant in tail, 
or poſſeſſor of the eſtate, and his heirs, and appertains 
to him in his own proper and original, though even- 


tual right; and cannot therefore be forfeited nor loſt to 

him by the treaſon or delict of any other perſon. In purſu- 
ance, therefore, of the object of the ſtatute of Anne, which 
was to bring the forfeitures and puniſhments of treaſon as 


near as may be to an — eee the . * 5 


| 1 See Blackſtone, vol. iv. p. 376, 377. 


i 3 * ſubſtitute heir has * held, to be a remain- 
der- man, and this analogy has been aſſumed as the ground 
of deciſion with reſpect to the extent of the forfeiture of 
a Scots entailed eſtate. The judgment of the Houſe of Lords 
i upon that matter in the caſe of Gordon of Park was, that 


473 
* 


TRE AJON:) 


the, eſtate forfeited for the life of Sir William Gordon, the 


traitor and preſent tenant, and during the life of his iſſue- 
male, called as ſuch to the ſucceſſion by the tailzie; and that 
on extinction of theſe, i it would, reyert from the Crown to the 
next ſubſtitute (or remainder- man) Captain John Gordon, as 


called by the tailzie, failing Sir William's iſſue-male, under 


the deſcription of heir- male of the body of Sir James Gordon 
the entailer!. That is to ay, t the intereſt of this next order or 
_ claſs of ſubſtitutes, was to be viewed as a;new, acquiſition, or 
| ſeparate eſtate from that of the offender and his, iſſue male, 

Even this limitation, of the forfeiture will, however, only 


hold i in the caſe of ſuch tailzies as are duly completed by 


entry on record, in terms of the ſtatute 168 5. For that 
circumſtance is a neceſſary qualification to the benefit of 
the ſtatute, and for taking the eſtate out of the caſe of a 
fee ſimple; which, as the poſſeſſor may effectually alienate 
or incumber by his deed, ſo muſt it abſolutely and entirely 
N forfeit by his crime. judgment was given to that effect, in 
the Court of Af on the einig. of Je en January 
e zit 

As entailed. eſtates. are, thus far ſubject to forfeiture by the 
public law of the land, any attempt on the part of the entailer 
to Jen f. or elude the law by a TON of his Week? is 


1X0» That; ae SN i C1140: 201 e 


9 See Falconer's Deciſions, November 16. 1750, * Gordon contra King's: 
Advocate. Kames' s e art, 27. 3 


- 


Falconer, vol. ii. 


No. 178. 


Forfeiture of  - 
entailed Eſtates. 
Kilk. No. 8. 


v. Tailzie. 
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OFT: OFFENCES. AGAINST. 


of edurſe nugatory, and ineffectual :, Likewiſe, it is obvious; 


that though the' traitor have contravened the tailzie before 


committing the treaſon, this is no hinderance of the forfeiture, 
if the irritancy has not alſo before that time been declared. 
For until declarator, the contravener's infeftment is not re- 


ſolved by his fault; and all his deeds, as far as conſiſtent with 


the tailzie, done after the irritancy, and before the decree 


declaring it, ſhall ſtand and have effect; whereas by the trea- 


ſon the right of the Crown inſtantly veſts, and attaches. on 


the ſubject. This was the deciſion, both of the Court of Seſſion 


_ Falconer, vol. ii. 
No. 165. 178. 


Ibid. No. 171, 


and in the Houſe of Lords, in the caſe of Gordon of Park, 
November 16. 1750; and on the claim of David Kinloch, 


January 10. I751. On the ſame principle went the judg- 
ment in the nearly parallel caſe of Lundin againſt the 
King's Advocate, December 13. 1750; where the forfeited 
eftate of James Drummond, a Papiſt, was claimed by James 


Lundin, in virtue of his right under the ſtatute 1700, c. 3. 
as the neareſt Proteſtant heir. It was eſteemed a good an- | 


{wer to this claim, that the Proteſtant heir is not immediate- 
ly and vi juris inveſted with the eſtate; but has only a power 


beſtowed on him, which he muſt exert and follow forth by 
a certain mode of proof, to diveſt the Popiſh heir, who is in 


the apparent title; and which right if he do not uſe, but 


ſuffer the Popiſh heir to poſſes and enjoy — N he . | 
is then too late with his * 


By the Scottiſh bebe u the proper law of Wefeküre (ab- 


1. 2 tracking from thoſe. conſequences, which may perhaps at- 
tend the corruption of blood, and of which afterwards), 
_ attaches not only on ſuch tenements wherein the offender 


* Kilkerran, No. 8. voce Tallie . 


THE STATE. 


is «duly veſted i inform of ws but on thoſe alſo n at the 
lime of the forfeiture he is in the apparent title as heir, by . 
death of his predeceſſor; for the ſubſtantial right to theſe is 
in him :. And I have not obſerved that there is any thing 
contrary to this in the law of England. Whether the ſame 
ſhould hold in the caſe of an eſtate falling to a perſon after 
forfeiture, (as for inſtance if the convict eſcapes from gaol 


and outlives his anceſtor) ;. or whether in ſuch a caſe the 


| eſtate would devolve to the next in ſucceſſion after him, (he 


f by reaſon of his forfeiture heing diſregarded and accounted 
as none); this was a point of the Scottith practice, which 


475 
ex. 


Dirleton thought doubtful, but which Stair * reſolved in fa- 


vour of the Crown. And indeed this opinion ſeems to be fa- 


voured by the words of the ſtatute 1584, c. 2. The remark 
made by Bankton upon this ſituation, ſeems, however, to be 
juſt; that though the attainder give riſe to this emolument, 


yet truly the tenement does not accrue to the Crown by for- 


feiture, or as part of the eſtate. of the traitor, who never 


had any right therein; but by the eſcheat of ultimus beres or 


: as bona vacantia, which the King claims, becauſe during the 


life of the-traitor, who is the neareſt heir, no other perſon. 
can have them. But it appears that in this fituation, the 


eſcheat by the law of England is not, as it was with us, to the 
Far 1. to che lord of the fee. Hence ariſes a que- 


1 e, ee e e RON 


'y + See r. 447, 442: No. 36, Gang ns Doo. e 


| 4 2 % «There is no doubt if the dane forfeited ſhould be fugitive, and ſurvive his 


_ + predeceſſor, but the heritage accreſcing to him, wherein de preſenti he might: 
A be infeft, would fall under forfeiture though he were not actually infeft.”” 
| Stair, b. 3. tit. 3. No. 38,——Sce Dirleton's Doubts, voce Forfeiture, p. 72+ 


Blakftone, b. 2. 


e. 15. v. ii. 
2 253 · 
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_ CHAP. XXVI, lion, ether in this article we are to be ruled 1 by the ww 


— 


If regulated by 
the Scots or En- 
gliſh Law. 


0 F OFFENCES. AGAINST 


of * or ws our ancient n en e 


Tur reaſon of Houtk hs to ne in cht lhe the ly 


thing meant to be regulated and brought to an uniformity 
by the act of Anne, is the puniſhment of the traitor and his 
race; and that theſe perſons equally ſuffer the forfeiture of 
their property, whether the tenement forfeit to the King, or 
eſcheat to the ſuperior. But it may be anſwered, that from 


this there would in the end feſult a difference of the 


condition of the forfeiture ſuſtained by the traitor in the 
two parts of the realm. For if the tenement goes to the 
Crown; then can the King, whoſe intereſt is alone concern- 


ed in that caſe, reſtore the eſtate to the traitor, and rein- 


ſtate him in his poſſeſſions : whereas over the intereſt of the 
ſuperior, if it eſcheats to him, the King, by the law of 


Forfeiture at- 
taches at the 
Date of the 
Treaſon; 


England, has confeſſedly no ſuch power. It is to be obſer- 


ved too, that in' other matters, as for inſtance with reſpect 


By the law of Loßlund, the ferfeitüre e bavkwads' 
to the time of the treaſon, ſo as to annul all interme- 
diate ſales and incumbrances, but not thoſe before the 


to the intereſt of creditors, the act of Anne has already 

been conſtrued to intend a more extenſive alteration of the 

law, ſuch as applies the Engliſh ſyſtem, as far as may 1 10 
all the relative and ſubordinate ene of ee he 


fact. This rule, which in the main is agreeable to that laid 
down in the Scots act 1690, c. 33. it has however, on occa- 


ſion of the two laſt rebellions, been found neceſſary to break 


in upon, by ſpecial 3 13 which, the n to avoid 


1 Iſt George I. c. 20.; 20th George II. * 41. 


all 


TH E 8 1 A 4 ” | 


all fortleinems intra familiam, and all ſimulate or truſt con- 


veyances, made by perſons who had it in contemplation to 
rebel, invalidated all deeds made after certain days (Au- 
guſt 1. 1714, June 24. 1742) prior to the time of open re- 
bellion; except as far as they were made for real and one- 
rous cauſes, vouched dener wie than oo the : deeds of convey- 


ance themſelves. ; 


In cevlay to as intereſt of third parties depending on Tenants, Credi- 
tors, &c. if hurt 


= that of the traitor, ſuch as tenants, vaſlals, ſpouſes, and credi- 
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TRE ASON. 


by the Forfei- 


tors; this was ſecured in the main (for it had formerly ture. 


been otherwiſe, and this was among the grievances ſet forth 
at the Revolution) by the ſtatute 1690, c. 33. which 
preſerved to all creditors, whether perſonal or real, their 
claims upon the property; to all tackſmen their rights, if 
clad with poſſeſſion ; to all vaſſals their ſubaltern titles, in 
like manner as if confirmed by the Crown; and to huſband 
and wife, their rights of terce and courteſy, as well as thoſe 
_ ariſing from the proviſions of contract of marriage. As far 
as relates to the huſband's courteſy, or the wife's conven- 
tional jointure, but not her dower or legal proviſion out of 
the huſband's inheritance, the law of England ſeems to be 
the ſame 1. In regard alſo to incumbrances, and in gene- 
ral, any ſort of lien or real intereſt in the forfeited tene- 
ments; theſe too ſeem to be maintained by a ſaving clauſe 


in the ſtatutes 26. Henry VIII. c. 13.3 33. Henry VIII. 


c. 20. But for pure perſonal creditors, there does not 


ſeem to be the like ſecurity, either by any general ſtatute, 


or at common law. Therefore, on occaſion of the rebel- 


lions i 1 175 5 and, 1745, 1 1 proviſion was made in that 


behalf, 


, Blackſt. vol. iv. c. 29. p. 375. St. 5, & 6. Edw. VI: c. 11. 
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OF OFFENCES AGAINST. 


CHAP. XVI. behalf, by the ſtatutes which preferibec che nnn, of : 


hn — 


Eſtate veſts by 


the Attainder. 


Attainder of 
Treaſon works 
Corruption of 


Blood. 


che forfeited eſtates. 

TRE intereſt hich thus ariſes to od Crown upon. attain- 
der of treaſon, is held to veſt ſtraightway, in virtue of the 
attainder itſelf, -without aid of any proceſs, decree, or veſt- 
ing act; ſo that the King is held and adjudged to be thence- 


forward in poſſeſſion, and his managers in theſe matters, the 


Barons of Exchequer, may iſſue their precepts to the proper 
officers, to ſurvey and enter on the premiſes. But it is on- 
ly to attainder, that 1s, judgment received, or to outlawry, 


which by the law of England in this inſtance amounts to at- 


2 — 


tainder, that any ſuch conſequence is attached: for if the 
traitor be killed in battle, or be executed by martial law, or 


die before judgment, though after conviction, no manner 5 


of forfeiture enſues 1. It is alſo to be obſerved of ſome of 
the modern treaſons with relation to the coin, that the for- 


feiture is avoided by expreſs Arien of the ſtatutes which ; 


create them. 


A THIRD and very ſevere conſequence of attainder of trea- 


fon, and which in our ſyſtem is peculiar to that one caſe, a 


and even in that one ſeems only to be introduced by the act 
7. Anne , c. 21. but in England, is the ee eee | 


N 12 3 He 1 e 
x BK, vol. iv. p. 374, 380. : . | * | 


2 Craig has no doubt RPE" us, (Lib. 2. 1 9 18. No. : 23 ) that in . 
inſtance, grandchildren were excluded from the ſucceſſion of their grandfather, by 
reaſon of the treaſon of their father, who had been killed in open rebellion. But 
Craig himſelf allows that this matter was the ſubject of much difference of opi- 
nion; aud mo is the ys authority for wy ſuch ä . | 


N. | 
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of Sonni any felony, is whar: they term the corrup- TREASON. 5 
tion of the traitor's blood. Whereby, as Blackſtone ex- Vol. ii. p. 254, 
| preſſes it, © the channel which conveyed the hereditary blood, 355 
from his anceſtors to him, is not only exhauſted for the pre· | 735 
* ſent, but is totally dammed up, and rendered impervious | oo 
for the future.”” He cannot, therefore, after attainder, (ſup- 0's | 
poſing him to eſcape execution), ſucceed as heir to any one; 
nor can his poſterity, nor any other perſon inherit any thing 
him, nor even of any other perſon through him, if the 
deſcent muſt be connected in that way, and with mention of 
him as a link in the chain of conveyance. Thus, if John, 
the eldeſt ſon of James, is convicted of treaſon in his fa- 
ther's lifetime, and is executed, and leaves a ſon, George; 
this perſon, though he may take by direct ſertlement made by 
his grandfather in his favour, (becauſe no crime committed by 
John canleſſen the powers of James over his own property); 
yet he cannot inherit of his grandfather, in courſe of law. 
For in ſerving heir, he muſt connect his propinquity through 
his father John, whoſe blood has loſt the power of forming 
a4 relation, as to this matter of inheritance. Nor is this to 
be underſtood as true of the traitor's lineal deſcendents 


only; ; bur equally of all, who either unde or r collaterally, 
| have 


* mention is a of it by 3 It is ſtated by Dirleton, (voce Forfei- 
| ture, p. 72, 73.), as a ſubject of doubt with reſpect even to the iſſue of the traitor. 
Lord Stair, (b. 3. tit. 3. No. 37, 38.) after taking notice of the practice of England, 
ſays, that it is not conſonant to our cuſtom, that forfeiture ſhould infer corruption 
of blood, unleſs where the ſentence ſpecially infſicts it; and gives his opinion, (not 
having found any practice to the contrary, and ſeeing no reaſon for it), that even 
the deſcendents of the traitor may ſucceed to their grandfather, or other predeceſ- 
| for through him. Theſe authorities, joined. to the inſtances of Jpecial ſentence of 
diſhabilitation, which ſeems to be an expedient that is reſorted to in default of 
the other, may be thought ſufficient to ſhow, that there was at leaſt no regular 
nor thorough eſtabliſhment of the corruption of blood, by the law of Scotland. 
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_ CHAP. XXVT. have occaſion: to trace * : it through his per- 


9 


Falconer, vol. ii. 


No. 171. 


ſon. Thus, if there be two brothers, and one of them be at- 


tainted of treaſon, and the ſon. of this perſon afterwards 


purchaſe lands, and die without iſſue; his uncle cannot 
inherit theſe lands: becauſe they are related through the 
attainted perſon*. This principle was applied with us in 


the caſe of the King contra Lundin, December 13. 1750. 


On the other fide, where the attainted perſon is not neceſſary 


to be mentioned in tracing the deſcent from the deceaſed 


to the heir claiming ; there the corruption of blood is no 
obſtacle to the inheritance. Thus, if the ſon of one who 
was attainted ſhall purchaſe land, and have a ſon, and die; 
this ſon ſhall inherit of him; becauſe he derives his deſcent 
immediately from him. Or if a man have two ſons, and 
then be attainted, and one of the ſons purchaſe lands, and 
die without iſſue ; the other ſhall be his heir; becauſe hé 

may make up his title without mentioning the father. Nay, 


jf a perſon have two ſons, of whom the eldeſt is attainted 


and executed in his father's lifetime, and leaves no iſſue ; 
the ſecond ſon ſhall nevertheleſs. inherit of the father: be- 
cauſe he is the eldeſt ſon of his father in life at the time 
when the ſucceſſion opens; and his relation to his father is 
nowiſe through his deceaſed brother, (who need not 3 be 
mentioned in his retour of ſervice), but to his father direct- 
ANOTHER 


, Hawkins, b. 2. c. 49. No. MN 5 ; Hawkics, he 9 7 49 Wo TY 2 


3 Craig, Lib. 2. Dieg. 18. No. 2 „e. b. 2. c. 25. eln, 
b. 2. c. 49. No. 50. 


THE STAT E. 


— thing to be obſerved of the corruption 55. blood, 
aud which ſerves not a little to increaſe the hardſhip of that 
penalty is, that even a royal pardon will not cure it. 
The bodily pains his Majeſty may remit, and reſtore the 
offender againſt. the forfeiture, wherein only the royal in- 
tereſt is concerned; but over the corruption of blood he 
has no power, by reaſon of the intereſt which thence ariſes 
to a third perſon, the lord of the fee. If therefore a man 
have a ſon; and be attainted, and afterwards pardoned, this 
ſon ſhall nevertheleſs not inherit of him, nor of any perſon 
through him; but ſhall give way to the lord of the fee, in a 
queſtion with whom, his blood, being once corrupted, conti- 
nues to be ſo for ever. But if that ſon had died, and another 
been begotten after the pardon, this other would have ſuc- 


: ceeded ; becauſe by the pardon the father is as it were a new 
creature, and regains the capacity of conveying inheritable 
blood to his iſſue. The only way, therefore, of completely 


2 falving an attainder, i is by an act of the Legiſlature 2, 

_ . Oxry two things more ſhall be obſeryed. 1. With re- 
| ſpect to thoſe treaſons which relate to the Papal ſupre- 
macy, or the counterfeiting the coin f the kingdom; 


this conſequence of attainder is ſaved by the ſtatutes which 


create them. 2. By the ſtatute 7. Anne, c. 21. neither 


the corruption of blood, nor even the total forfeiture of 


lands, is a perpetual conſequence of attainder, but for the 
period only of the then Pretender's life; which has ſince, 
by ſtatute 17. Geo. II. c. 39. been extended to the lifetime 
alſo of the Pretender's ſons. After the death of thoſe per- 


ſons, no attainder for treaſon ſhall be to the diſinheriting of 


any heir, nor to the prejudice of any right or title, other 


1 than that of the offender himſelf during his natural life. 


Vox. II. 1 TT 3P 1 | Tuz 
x | Black. b. 2. C. 1 3 
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OF OFFENCES AGAINST 


Tux law of Scotland is altered by the act of Anne, not only 
as to treaſon but miſpriſion of treaſon; which is committed by 
being in the knowledge of a treaſon, and failing to reveal the 
ſame, as ſoon as conveniently may be, to ſome Judge of aſſize, 
or Juſtice of the Peace. It is thus not a ſubſtantive crime of 
itſelf, but relative to that which is or ſhall be made treaſon ; 
ſo that whenſoever any new treaſon is enacted, there reſults, 


as a ſort of neceſſary conſequence from it, anew miſpriſion 


of treaſon, without any ſpecial words enacting it to be ſo. 
At common law, and until the ſtatute 1. and 2. Philip and 
Mary, c. 10. ſuch concealment was more rigorouſly con- 


ſtrued, and involved the perſon as a principal offender in 


treaſon 2. And it is fill to vs undeſiond chat this conſtruc- - 
tion 
T r., vol. 3 Pp: | 594k N | 


2 This * alſo to have been the * of Scotland. Gag Sprott had . | 
tence as a traitor, Auguſt 12, 1608, for his treaſonable fore-knowledge and con- 
cealment of Gowrie's conſpiracy. Alſo, in the caſe of Archibald Douglas, par- 
ſon of Glaſgow, indicted, May 26. 1586, for the murder of King Henry, (Darn- 
ley), this of fore-knowledge and concealment of the conſpiracy was ſtated as a ſe- 
parate treaſon, and equal to the murder. The relevancy of this charge was not 
diſputed ; and the pannel protected himſelf by producing a remiſſion of that part 
of the crime Again, on the 13th July 1537, the Maſter of Glamis, was convic- | 
ted of treaſon for concealing, and not ng 1275 mother 5 rpg anne) to > deſtroy 5 
the King by poiſon. | 

There 1s a noted controverſy ceſpetting the i "Oe on 1 this head, hetaven | 
the commentators Bartolus and Baldus. It turns on the meaning of the word 
conſciis, in Law 5. No. 6. of the Code ad Leg. Juliam Maj. Bartolus, who in 
this is followed by Voet, maintains, that it is to be underſtood of mere know- _ 

ledge and concealment of the treaſon, without farther participation. Baldus, and 

along with him Mathzus, are of opinion that it only relates to acceſſories in the 
ordinary ſenſe of the word. The debate is truly of little moment, as only rela- 
tive to a conſlitution of the Emperor Arcadius, at that time under the tyranny 
of the Eunuch Eutropius, for whoſe ſafety this law was meant. This is hardly 
to be reckoned the Roman law. 9 ſays, that * is now e in 
hell for his * | 


PHE STATE 


tion ſhall hold, if the concealment be accompanied with ' TREASON, 


any probable circumſtance- of aſſent; as by receiving and 
comforting a traitor, or by preſence at a treaſonable con- 
ſultation to kill the King or the like, if the perſon be in 
the previous knowledge of the purpoſe of the meeting *. 
There 1s alſo an inſtituted and poſitive miſprifion of 
treaſon, by. ſtatute 13. Elizabeth, c. 2.; which enacts, 
that thoſe who forge foreign coin, not current in the king- 
dom, ſhall be held and puniſhed as offenders of that degree. 
The judgment for miſpriſion of treaſon is perpetual impri- 

| ſonment, forfeiture of goods, and of the profits of land for 
the offender's life. With reſpe& to the neceſſity of two 
witneſſes in proof of the overt acts, the allowance of copies 
of the indictment and of the liſts of jurors and witneſſes, 
the benefit of counſel, and the limitation of time for the 
proſecution; this offence ſeems by the ſeveral ſtatutes rela- 


tive to theſe points, to be placed upon the ſame footing of 


N as the 6 rab 


1 Blackſt, vol. iv. p. 120 —— Hawking, b. 1. c. 20. No. 3, 4. 
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£3 CHAPTER XXVII. 


E 


OF SEDITION. 


* 


ine of desde, ſomething 
ſhall now be ſaid concerning that of Sedition; which 


is ſo often the parent and forerunner of the other, by ſtir- 


ring thoſe foul and mutinous humours in the multitude, which, 


when once ſet afloat, may naturally iſſue i in open violence 


Nature of the 


Crime. 


and inſurrection. | 


I HAD formebly; in drawing the line between ſedition and 


leaſing- making, a proper occaſion to explain the general no- 


tion of this offence, And I ſhall not now attempt any far- 
ther to deſcribe it, (being of ſo various and comprehenſive 
a nature), than by ſaying, that it reaches all thoſe practices, 


whether by deed, word, or writing, or of whatſoever kind, 


which are ſuited and intended to diſturb the tranquillity of i 


the State for the purpoſe of producing public trouble or 


commotion, and moving his Majeſty's ſubjects to the diſlike, 
reſiſtance, or ſubverſion, of the eſtabliſhed Government and 
laws, or ſettled frame and order of things. „„ ” 


| Unpza | 


THE s TATE: 


"UnDEa this Jefurithſen would fall a work, (fuch as it has 
been reſerved for the wickedneſs of the preſent age to pro- 
_ duce), which ſhould teach that all monarchy and hereditary * 
rank, or all clerical dignities and eſtabliſhments of religion, 

are an. abuſe and uſurpation, contrary to reaſon and juſtice, 
and unfit to be any longer ſuffered. or continued. Or, though 
the piece ſhould not ſet out upon ſo broad a principle as this; 
if it argue, (in common with the many compoſitions which 
have lately been preſſed upon the world), that the power of 
the King is overgrown, and ought at any hazard to be re- 
trenched 3 or that the Commons are a mere nominal and pre- 


tended repreſentative of the people, whoſe laws are entitled 


to no manner of regard; or that the whole State is full of 
corruption, and that the people ought to take the office of 
reforming it upon themſelves. All exhortations of this kind, 
whether any commotion follow on them or not, (for if any 
do follow, then it will depend on the degree, faſhion, and 
immediate occaſion of that diſturbance, whether it is not 
| treaſon in thoſe who partake of it), are undoubted acts of 
| ſedition ; being calculated and employed for the direct pur- 
poſe of looſening the hold which the Government has of the 
opinions and affections of the people, and thus l 
them for acts of reſiſtance or 88 9 


3 Tur ſame wude muſt be given with reſpect to him 


who i in a pamphlet, ſermon, or other public and adviſed diſ- 
courſe, ſhall exhort diſſenters to refuſe payment of taxes 
till repeal of the Teſt Act; or ſhall queſtion the lawfulneſ; 
of ſeptennial Parliaments, and adviſe the people to meet at 
the end of three years, and chooſe another Parliament for 
themſelves; or who ſhall deviſe a new form of league, aſſo- 
_ ciation, or convention for the people, whereby to conſtrain 
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Why Sedition 
is a Point of 
Dittay. | 


0 F OF F E N CES AG A I N ST | 


and overawe the Legiſlature into ennie de: with their de- 
fires, upon any point which is __—_ at the time. 


| Tuna ſeems to be as little abs that s any a would 


incur the pains of ſedition, (if the ſtatute 6. Anne, c. 7. 


had not made it treaſon), who, by writing or printing, 


ſhould deny the right of King and Parliament to make 


laws for binding the ſucceſſion to the Crown. And the ſame 
would be true, if, in the like adviſed form, any one ſhould 


inveigh againft the ſtatutes reſpecting the patronage of 
church-livings, as beyond the powers of Parliament, and 
contrary to the inherent rights of the people; and ſhould 


ſuggeſt a plan to them for taking the election of the clergy 


into their own hands, with out regard to thoſe enactments. 


Tux reaſon, in all theſe caſes, is the ſame; that meaſures 


of this deſcription, by exaſperating the multitude, and in- 


fecting them with jealouſy, and diſlike of the eſtabliſhed or- 


der of the State, tend directly to a breach between Sovereign 


and ſubject, and to fill the realm with trouble and diſſenſion. 


Which miſerable calamity to prepare, can no more be doubted 
to be a cogniſable crime, and one too of a high degree, than 


that it is a crime to partake of the very meaſures themſelves 


of reſiſtance and violence (if ſuch follow), to which theſe 


exhortations have ſeduced. For it would be againſt all rea- 


ſon and policy to believe, that the Government of any coun- 


try muſt knowingly ſuffer the wicked project of its own ſub- 


verſion, to be contrived, improved, and matured ; and can 


only then interpoſe when the conflagration has ſpread, and 


the deſtruction of the fabric can no longer be prevented. 


Such a poſition amounts indeed to nothing leſs than this, 
(ſurely too abſurd to a en a refutation), that there may be a 
| Sovereign 


eme without | ets a law Went an obligation, 
and a Oovermment without allegiance. 


Tus, therefore, of ſolitons is a crime, whereof the no- 
tion is coeval in all countries with the inſtitution of regular 
government; and ariſes directly out of the ſituation itſelf, 
by the force of reaſon and neceſſity, without the aid of any 
Poſitive act or promulgation of the Legiſlature, pointing out 
ſuch practices as the ſubject of proſecution. So that even 
if our ſtatute- book were ſilent on the ſubject, and no inftance 
had occurred in paſt times of puniſhment inflicted on tranſ- 
greſſors in this kind; yer ſtill our Judges would be warrant- 
ed in applying a ſuitable correction to ſo pernicious a crime, 
which cannot be left unpuniſhed, without betraying the 
| people to miſery, and the law and Government to deſtruc- 
tion. We have already, more than once, in the courſe of 
our inquiries, had occaſion to take notice of the applica- 
tion of this ſalutary principle with reſpe& to thoſe crimes, 
which are only to the injury of individuals; and much 
more muſt it apply to ſuch as concern the peace and ſe- 
curity of the whole. 
S Sgp1IT10N is accordingly ſet coun as a point of dittay in 
our oldeſt book of law, the Regiam Majeflatem * ; which puts 
the life and limb of the offender in the King's will, and 
ſeems to claſs the offence, as in fome meaſure: at leaſt allied 


10 that of treaſon, 


rr —_— this rank it was accordingly raiſed by the ſtatutes 
of later times, in certain inſtances, either in themſelves 


7 1 B. 4. & 1. No. 2, 55 c. 12. 
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more alarming to the State, or which, by experience, had born 


found to be attended with Hanger" of ſeduction 11 diſturb- 

ance, 
Ox in 3 deſerves to be alia to; I mean the 
act 1 584, c. 130. which proceeds upon the narrative, that 
the power, dignity and authority of Parliament had of 


late years been called in ſome doubt; at leaſt that ſome 
had curiouſly travelled to introduce innovations with reſpect 
to it. Therefore, it ſtatutes and ordains, © that naine of 
„his leiges and ſubjectes preſume or tak upon hand 0 in- 


« pugne the dignitie and authoritie of the faidis Three Eftates, or to 
« ſeek or procure the innovation or diminution of the power and au- 
„ thoritie of the ſame Three Eflates, or ony of me in "we: 
% cumming, under the paine of treaſon.” . 

IN like manner, the act 1661, c. 3. declares it to bd trea- 


fon, to call in queſtion or impugn the King's ſole and pecu- 5 
liar prerogative of calling, holding, proroguing or diſſol- 


ving Parliament, and of r to A acts of the other ; 
Eſtates. | P04: | 


Urox the ſame plan, it is made treaſon by the act 1687, 
c. 2. for any of the ſubjects of this kingdom, by writing, 


ſpeaking, or in any other manner of way, to endeavour the 


alteration, ſuſpenſion, or diverſion of the right of ſucceſſion 
to the Crown according to the proximity of blood; or the 


debarring the next lawful ſucceſſor from the immediate, 


actual, full and free adminiſtration of the Government, con- 


form to the laws of the kingdom. The like declaration 


is made by the act 1685, c. 5. with reſpect to the giving or 


taking of the Solemn League and Covenant, or writing in 5 


defence of it, or owning it as an obligatory compact. E 


SOME 


THE STATE. 


Wy of theſe are indeed the laws of arbitrary times; » 
but the principle which they enforce, that of maintain- Was made Tres. 


ing the obligation and authority of the exiſting Govern- 
ment, is a principle of all times and ſituations; and is ac- 
cordingly adopted and applied in the ſtatutes next to be 
mentioned, which were made for the ſecurity of a Prote- 
ſtant Prince, and of the free ſettlement at the Revolution, 
The very firſt ſtatute of the firſt Parliament of William and 


Mary, anxiouſly provides againſt all challenge of the power 


and authority by which the Crown had been ſettled on thoſe 
perſonages; and in this view it declares, * That it ſhall be 
high treaſon for any perſons to diſown, quarrel or impugn 
„ the dignity or authority of this Parliament, upon any 
* pretext whatever.” And this example is followed by 


= Queen Anne's firſt Parliament, who by the act 1703, c. 3. 
ratify the ſaid ſtatute of William and Mary, and farther 


declare, That it ſhall be treaſon in any of the ſubjects of 
this kingdom to quarrel, impugn, or endeavour by wri- 
ting, malicious and adviſed ſpeaking, or other open act 
or deed, to alter or innovate the Claim of Right or any 
hy article thereof. * e 


| Now, each of theſe enactments, in its order, is an acknow- 
ledgment and confirmation of the doctrine of the common law; 
proceeding as they do upon the notion of the wickedneſs of all 
| ſuch practices which tend to impugn the principles, and ſhake 
the ſecurity of the eſtabliſhed Government, or to withdraw 
from it the reverence and affections of the people; and 
raiſing ſuch offences from their natural rank of ſedition, 
to that of treaſon, by reaſon of the exigency of the times. 
Being now again lowered from that rank by the ſtatute 
7: Anne, c. 21. which aboliſhes the peculiar treaſons of 
Vor. II. „ 3T the 
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the law of Scotland ; theſe, and all other inſtances of tranſ. 


greſſion in the ſame ſort, as mala in ſe, and evils toa of 


ConviQions of 


Convictions of 


a very high order, retain, of courſe, their proper place 
and quality as acts of ſedition at common law; whereby 

the offenders are juſtly expoſed to the higheſt arbitrary pu- 
niſnment. On theſe grounds, many convictions have of 
late years been obtained. For, by a ſtrange fatality, it 
has been reſerved for a ſeaſon of the moſt perfect free- 
dom, and unrivalled proſperity, to inſtruct us in the fuller 
knowledge of thele pernicious diſorders ; and to fill our re- 
cords with trials for mutiny and diſaffection, of ſuch a 
kind as was utterly unknown in former times, when our fore- 
fathers laboured under real ren and oppretions. - 


On the 8th of January 1793, three 8 Morton, 
Anderſon, and Craig, were convicted of attempting to raiſe 
diſcontent in the minds of his Majeſty's ſoldiers, and 
ſeduce them from their duty; and of propoſing to them to 


drink a diſloyal and ſeditious toaſt. They had ſentence 5 


of impriſonment for eleven months. On the 18th March 
1793, ſentence of impriſonment was elſo paſſed upon Ro- 
bertſon and Berry, bookſellers, for printing and publiſhing 

a pamphlet, which in groſs terms traduced the whole frame 
and exerciſe of the Britiſh Government, as a Tyan; of ve- 


mie and W ai 


Next to this, was the caſe of Thomas Muir, advocate; who 
was tried on a charge of uttering ſeditious ſpeeches, cir- | 
culating ſeditious publications, and forming aſſociations, 
for the purpoſe of conſtraining, and accompliſhing, of their 
& Ip N N 9 


HE S TATE. 


own authority, an n of the Government of this 
country. He was convicted, and adjudged to be tranſport- 
ed for fourteen years. Likewiſe, ſentence of tranſportation 
for the term of ſeven years, was given at Perth, on the 13th 
September 1793, by the Judges on the Circuit, in the caſe of 
Thomas Fiſche Palmer. This man was convicted of publiſh- 
| ing a hand-bill, which deſcribed the King and Parliament 
as in a league to enſlave the country, and exhorted them to 
combine and take deciſive meaſures in their own defence. 
| Theſe were followed, in the ſucceeding year, with the con- 
victions of William Skirving, Maurice Margarot, and Joſeph 
Gerald, for their ſeveral parts and proceedings in the coun- 
cil termed the Britiſh Convention; an aſſembly which ar- 
rogated to itſelf the character of repreſentatives of the in- 
| habitants of Great Britain, and in that capacity took mea- 
| ſures for debauching the affections of the people, as well as 
to defy the Legiſlature, and reſiſt any attempt which might 
be made by ſtatute or otherwiſe, to ſuppreſs them. All 
_ theſe perſons had ſentence of tranſportation for fourteen 
years. In England, on the like grounds, ſentence of impri- 
ſonment paſſed on the venders of the work entitled The 
| Rights of Man; and in many caſes of ſeditious words ut- 
tered, or ſeditious hand-bills circulated among the people. 
: In the end, with the increaſe of this alarming evil, to which 
the powers of the common law of England were found to be 
| unequal, recourſe was at length had to the aſſiſtance of the 
Legiſlature, who by ſtatute 36th Geo. III. c. 7. authoriſed 


the inflicting of the ſame puniſhments, that are competent in 


Scotland according to the common law ; and by means of 


which, duly and ſteadily applied by the Scots Judges, the 


growing audacity of the licentious in this quarter of the 
Kingdom, had in a great meaſure been repreſled. 
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CH. XXVII. 


Real Sedition 
and Riot are 
different, 


Tit. Sales 
No. 29. 


(as has already more fully been explained), are matters 


oF OFFENCES AGAINST 


TERRE 0 which has thus by dear experience been 


z purchaſed, and which is now ſo extenſively diffuſed by means 


of the many printed trials, hinders me to enlarge farther 


on a ſubject, how important and intereſting ſoever in itſelf, 


where I cannot hope to add materially to the ſtock of know- 


ledge, of which the public are already in poſſeſſion. This 
obſervation, however, may be fit to be ſubjoined, that the 


diviſion which Erſkine has made of ſedition, into verbal 
and real, does not ſeem to be a juſt diviſion; that is, accord- 
ing to the deſcription which he has given of thoſe two 
modes of the tranſgreſſion. In his account of real ſedition, 
that author in ſome meaſure confounds it with the crime of 


riot or convocation of the lieges; in as much as he holds it 


to be committed, (at leaſt if this is not his meaning, his ex- 
preſſions are inaccurate), by an actual commotion only, or 


breach of the peace. But truly the two offences differ in 
more articles than one. Fir; Becauſe an indictment may 
be maintained for real ſedition, as in all the inſtances al- 


ready quoted, though no manner of tumult or violence have 
taken place. For the characteriſtic of ſedition lies in the 
forwarding, preparing, and producing ſuch a ſtate of things, 
as may naturally iſſue in public trouble and commotion ; 

and it is oppoſed to the guilt of thoſe who are actively en- 
gaged in the tumult or riſing, if any enſues. Farther, riot 
and ſedition differ in their ſcope and object. The crime 


of ſedition is a State crime; which is levelled againſt the 


Government, ſtructure of laws, or political order of the land; 


or at leaſt has relation to ſome object of public and general 


concernment; in regard to which if any ho/tile riſing enſue, 
the offender ſhall be guilty of no lower crime than treaſon. 
Whereas the objects of riot or convocation of the lieges, 


of 5 


THE STATE. 


of local and private grievance; things in which a parti- 
| cular place or neighbourhood only is concerned, and ſuch 


as in nowiſe tend to impugn the authority, or unſettle the 


order or economy of the State. If, by handbill, or by 
| ſpeech and diſcourſe, any one excite the populace of ſuch a 
town, to reſcue ſuch a priſoner from gaol, or to plunder 
ſuch a veſſel lying in the harbour with grain; and if a tu- 
_ mult actually follow; this is a riot, of which he the inſti- 
gator is art and part: or if no riot follow, he is guilty of at- 
tempting to excite one. But if a perſon print and publiſh a 
diſcourſe, wherein he deſcribes the Legiſlature as corrupt 
and incompetent to its functions; and adviſes to hold* a 
convention of the people, who ſhall reform the Govern- 
ment after their own fancy, or upon a-new and more popu- 
lar ſyſtem, deviſed and propoſed in this diſcourſe ; then is 
the author guilty of real ſedition for he has taken a moſt 


material fep or meaſure towards diſturbing the tranquillity 


of the State. The members of ſuch convention too, if it 
| ſhall aſſemble, are guilty of the ſame offence, though in 


their meetings and proceedings they confine themſelves to 
the traducing of the Legiſlature, and the uttering of diſ- 
loyal and inflammatory Speeches : for the holding of any aſſem- 


| bly for ſuch purpoſes is a ſubſtantial act, which forwards 
and facilitates, and in part executes the main project of de- 
bauching the minds of the people, and altering the Govern- 
ment of the land. But if, in farther proſecution of the ſame 
plan, ſuggeſted by the ſeditious mover of this meaſure, and 

having ſufficiently inflamed. the people for their purpoſe, the 
members of this convention, and their adherents, ſhall pro- 

ceed to riſe in hoſtile manner, though it ſhould not be 
with full equipment of arms, nor in regular array of war; 

F is this ring no mob nor riot, but. an act of war levied 
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and Leaſing- 
making diſtin- 
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or OFFENCES AGAINST 


Againſt the king ; by reaſon of the high and public nature ef 
the enterpriſe. The crime of ſedition, therefore, lies in the 
ſtirring of ſuch humours, as naturally tend to change and 
commotion in the State. So near, indeed, is the alliance be- 
tween ſedition and treaſon, that if, inſtead of ſowing the 
ſeeds of a hoſtile diſpoſition to the Government, or preparing 


ſuch materials as in time may kindle into a flame, the of- 
fender ſhall ſeek the ſame object more immediately, by a direct 


and definite exhortation to the people to riſe at that particular 
ſeaſon and conjuncture, as advantageous for gaining their 
ends; this meaſure, in like manner as a conſultation to levy 
war, ſeems to be nothing leſs than an act of compaſling the 


death of the King; being a decided and material ſtep towards 


the doing of that, which cannot be done without the plain 
danger of the ae 8 life . T7, N | 8 


Acarx, e be vert Goidion; Bedctche tus Gita 
that it is the ſame offence as leaſing-making. And this, as 


mentioned formerly, under the head of Leaſing-making, may 


thus far be true, (in which the ſituation is not peculiar), 


ſame occaſion, the two offences are materially diſtinguiſhed; 


| | have fallen under the * here made. | 


that theſe tranſgreſſions may in ſome inſtances coincide, and 
the ſame act be libelled with propriety, either as leafing- 


making or ſedition; ſeeing they ſo often agree in this circum- | 
ſtance, of their tendency to leſſen the due reverence of the 


Sovereign with his people. Yet ſtill, as obſerved on the 


both with reſpect to the means employed, which in the caſe _ 


of ſedition, may be far more various and extenſive than in 


qamng-malgog, and in the x Nature alſo of the object at Which 
| _ | 

* Tf the exhortation to riſe in the caſe of Fiſche Palmer, bad been more ſpe- 

cal, direct and appropriate, inſtead of vague and general i + it would 
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tha aim; the one being 8 upon a project of ua SEDITION. 
the State, the other out of ſpecial diſlike of the particular | 
Prince upon the throne as a perſon, and with the purpoſe of. 
injuring his fame or giving him diſtreſs. Thus leaſing- ma- 
king and ſedition are not convertible terms. There is ſedi- 
tion, which is not leaſing-making, and leaſing-making which 
js not ſedition ; and either may be committed in many in- 
ſtances, without at all approaching to the guilt of the other. 
The Legiſlature, accordingly, in framing the ſtatute 1703, 
c. 4. which aboliſhed leaſing-making as a capital crime, had 
well underſtood and paid ſtrict regard to this diſtinction. 
For while they ſpecified the act 1584, c. 134. © anent ſlan- 
« derers of the King, his progenitors, eſtate and realm, as one 
of the proper ſtatutes againſt leaſing- making, which was to 
be modified by the new law; they left untouched and en- 
tire another act of the ſame Parliament, the act 1584, c. 130. 
which has for title © anent the authority of the Three Eſtates of 
Parliament; and which puniſhes as traitors, all perſons who 
ſhall travail to impair the power, authority, or dignity of. 
them, or any of them. 


- Ir ay, however, Sa true, that ſedition may with propriety DiſiinQion of 
be divided, as in Erſkine's work, into that which is verbal and 9 wag _ 
that which is real; though as to any uſe which this will ſerve 
in the practice, or even in the teaching of the law upon the 
ſubject, it is not perhaps material nor worthy to be obſerved, 
But ſerve what uſe it may, the diſtinction is not to be taken, as 
in Erſkine, from the form wherein the miſchief is conveyed, 
as by words and ſpeeches, or by other proceedings; but 
from the nature and ſubſtance of the thing itſelf that is 
done. Under which rule, a pamphlet, a hand-bill, or even a 
ſpeech, according to the't matter thereof, or the occaſion of 
uttering. 
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uttering it, may properly be referred to the one or the 
other ſpecies of ſedition. If all that can be faid of the 


- compoſition is, generally, that it is of an inflammatory 


kind; ſuch as by the principles it inculcates, and the 
obloquy it throws out on the management of public af- 


fairs, tends to the infuſion of jealouſy and diſcontent among 
the multitude ; but without proceeding to any propoſal of a 


plan, or ſet of active operations, as grounded upon theſe prin- 


_ Ciples, and fit to be followed in the exiſting ſtate of things; 
this may with propriety be referred to the head of verbal ſe- . 


dition. It was for a compoſition of this character, that Robert- 


ſon and Berry were convicted, as has been mentioned; and 


William Stewart was outlawed upon a charge of the like 


nature, on the rith March 1793. But if, along with this 


general expoſition of falſe doctrines, or this paſſionate ſatyr 
and reproach of the Government, the work ſhall proceed 


to make a practical application of its principles, and to diſ- 


cloſe and recommend a courſe of meafures for accompliſnu- 


ing a change or reformation of the State; as was done in an 
addreſs by Joſeph Gerald to the people, which urged the 


inſtituting of ſocieties all over the land, and the uniting 
of them by a general convention of delegates, to be called 
and holden after a certain faſhion there deſcribed; then is 


this publication no other than an act of real and ſubſtantial 


ſedition. It is not the pure divulging of words, which may 


corrupt the temper of thoſe to whom they are addreſſed: 
The opening of ſuch a counſel, and the organiſing of the 


future aſſembly and political relation, is a meaſure which pro- 
motes the project of change, and may as materially ſerve 


the cauſe, as any thing that is done in purſuance of the pro- 


poſal. The ſpeeches, in like manner, which are made in the 
regular meetings of the diſaffected, as far as they contain 
8 N . + any 


THE STATE. 


| PR ſuggeſtion of aby or chalk out a line of conduct to 
be followed for making proſelytes to their opinions, or 
otherwiſe ſtrengthening their intereſt, are to be viewed in 
the very ſame light: They are not mere words; they are 
the doing of buſinefs, and the conſolidating of the enter- 
priſe that is in hand. But after all, this diſtinction ſeems 
not to be of any moment or advantage in the law. For either 
| ſpecies of the offence may be equally charged and tried un- 
der the general name of ſedition; and there is no abſolute 
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rule for np the e of w of the two 
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1 Tur crimes ; of 9 and ſedition 5 are che maſt inte- 
reſting, as well as comprehenſive of thoſe! offences which 
are committed againſt the King or State. It is, however, 
proper to mention, that by ſtatute - gth Geo. II. c. 30. 


Which proceeds upon the juſt and falutary principle of hin- 


dering the fidelity of his Majeſty's ſubjects to be corrupted, 
and the power of the kingdom to be weakened, by with- 
drawing them from the realm, and attaching them to the mi- 
litary ſervice of a foreign State; the following practices are de- 


Enlifting Men te 
ſer ve a Fo- 


reign State. 


clared to be felony, without benefit of clergy, and puniſhable 


With death, 1. If any ſubject of Great Britain ſhall enliſt or 
enter as a ſoldier with any foreign Prince or State, without 
his Majeſty's leave. 2. If any perſon ſhall procure a ſubject 


5 of his Majeſty ſo to enliſt and enter: Or, 3dly, ſhall hire or 


retain any ſuch ſubject, with intent to cauſe him ſo enliſt or 


enter: Or, 4thly, ſhall procure any ſuch ſubject to embark | 


or go beyond ſeas, with intent ſo to enliſt. It appears that | 


doubts had been entertained how far the contracting, hiring, 
retaining, or procuring with ſuch intent, fell under the in- 
tendment of the ſtatute, unleſs the enliſting- money were actu- 
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ally bad within this realm. To nin this aitfculey, 1 | 
was declared by ſtatute 29th Geo. II. c. 17. that the ſeveral 
things above mentioned ſhould be felony, and puniſhable 
with death, though no enliſting- money were paid or recei- 

ved on account of the engagement. On. the. firſt of theſe. 

ſtatutes, libel was found relevant and ſent to an aſſize, in the 
caſe of Robert Cameron, in the month of January 174 3. But 
this e * a verdict in * | favour, 5 


III. 8 1 to the 5 of an . ſoldier, i in 
deſerting his Majeſty's ſervice; it does not appear that this, | 
by our practice, as by ſpecial ſtatutes.in England, is a point 
of dittay, or crime cogniſable by the ordinary courts of law. 


In 1644, a Parliamentary commiſſion was indeed given to 


the Bailies of Edinburgh, to hold courts upon runaway ſol- 


diers 3 and under this authority ſentence of death was 


paſſed upon James Freiſche, on the 13th of Auguſt 1644, for 
leaving his company and colours in the courſe of an expe- 


dition. But this was a ſpecial interpoſition for that time, 


and has not been followed by any general provifion to the ſame 


effect: ſo that the proſecution of this offence in Scotland 
entirely reſts upon the annual ſtatute againft mutipy and de- 


ſertion, which puniſhes it with death, or ſuch other puniſh- 


ment as a Court Martial ſhall think proper to inflict. 


The record bears that they had authority &« per commiſſtonem Dominorum 
% Parliamenti in Purhamento. ſeden. et W committium arndt virtute 


bh corum Litter commuſſhants.” 


CHAPTER XXVII. 


I or | OFFENCES beer TazASONABLE) / AGAINST THE colx. 


. to inquire in this chapter concerning thoſe offences, COINING, fe. 


under the rank of treaſon or miſpriſion of treaſon, which © 


Hh injurious to his Majeſty's prerogative with reſpect to 


the right of coinage for his dominions. And as an in- 
troduction to the knowledge of theſe, which continue to be 
governed by the proper Scottiſh practice, it will be worth 
while briefly to take notice of our ancient ordinances, and 
courſe of practice with reſpect to this matter in general; 

though now in part ſuperſeded by the communication of the 


: : Engliſh treaſon laws. 


In entering upon this i inquiry, we bade t to remark nearly 
the ſame ſtate of things, as with reſpect to the forgery of 
| writings 3 namely, a ſucceſſion of vague and ill digeſted ſta- 
tutes, in which, taken by themſelves, it would be difficult to 


find the preciſe rule of the ſeveral modes of offence ; but 


which were probably rather intended as monitors towards 
execution of the law at particular times, when there was 


need of ſeverity, than to introduce any thing new into it; 
TOES % 4 1. and 


oY 


— 


* 


Statutes relative 


to Coining. 
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and wiich are > explained by a a and invariable uſage = 


of inflicting the higheſt pains, with little e on all . 


the „ e of this _ 3 


Statutes relative 
to Cuiiuilhge 


Tux oldeſt act on the ſubject, the act 1449, « c. 29. is alto- | 
gether general; and only directs, © that all falſe ſtrikers of 


« gold, ſilver, or of falſe groates and pennies, be ſearched and : 


« written for, and broucht to the King to be puniſhed as law- 
« will.” Of the ſame character is the act 1540, c. 124. which 


directs, that the offenders be ſent to the Juſtice, ©& to be 
« juſtified for their demerites, after the form of the lawes f 


the realme, made upon falſe cuinzieours.“ As is alſo ano- 


ther law of the ſame Parliament, b. 99. which enjoins, 


That nae manner of man take upon hande for to wrong the 
«© Crowne of weicht, or ony uther gold of weicht, throw 


* pretence of this act, under the paine to be accuſed and 


« puniſhed as falſers of the King's graces money, conforme 
* to the commoun lawe and ſtatutes of the realme.”* Beſide 
th ſe, which truly determine nothing, there are but two ſta- 


tutes more; of which the laſt in date, the act 1563, c. 70. 


would be entirely of the ſame vague deſcription, if it were not 


counterfeit black or copper money; which offence, however, 


for that clauſe which invites to inform of ſuch offences, and. 
promiſes to the informers, that they © fall have that ane 
* halfe of the eſcheit of all his lands and gudes, moveable and 


4 ynmoveable, of the ſaid perſon or perſones, offenders f 


« this preſent act and law. Now this, though it does not 


enact, implies, that the pains are the pains of treaſon; ſince 
to that crime alone our cuſtom has attached any forfeiture of 


immoveable goods. The other and more ancient ſtatute 1469, 


c. 40. as printed in Skene's edition, and in Glendook's ſmall _ 


edition of the ſtatutes, entirely relates to the uttering of 


M0 -. 
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it expreſily puniſhes with death. As printed in the Black 
Acts, and in Glendook's folio edition, the ſame ſtatute has 
theſe farther words : © that nae maner of perſon bring into 
this realme ony ſtrange black money of uther realmes, 
r connierfit the King's money, under pain of death, as 
„ Faid is.“ Which laſt words apply the capital pain, alike 
to the counterfeiting as to the home bringing and uttering. 
But till, as Mackenzie has obſerved of this ſtatute 1, it in ei- 
ther part only relates to black money; though it no doubt 
affords a very probable argument, that the paints of law were 
not inferior for eee the more precious coins. 


Tur an Heer, as aid winged, Is, . . cuſ- 
tom of Scotland, grounded in ſome meaſure on the civil law, 

and to which, i in their general expreſlions, theſe enactments 
muſt be held to have relation, was uniform and decided in 


applying the puniſhment of death to all the offences of this 


claſs; and that frequently, though not invariably, it even 
_ puniſhed them as treaſon, or at leaſt as in ſome ſort of a trea- 
: ſonable nature. I find the following entries in one of the 
| oldeſt books of record: June 22. 1554, Petrus Chaplaine, 


4 convictus de proditoria fuctione et adulteratione monete, H. D. N. 
Regin, V.cat. bawbies et half-bawbies, et ſuſpen}.*”” July 3. 


1554. Hector Paterſon, conuictus de coneatione, confectione, 


« et fictione falſæ monete ſimili monete Regine, viz. ba wbies et 


„ half. bawbies, et /u/pen/.”” November 17. 1556, Henri- 


| : cus Wynd, convictus de ate et parte proditorie incuſionis falſe 


gt e monel@ lie bawbies,. ates nuncupat. eandem 
| 64 
pro 


88 x ont p. Ma 


| 3 See Cod. lib 9. . Lex 14.2. ; | Dieg, 16.48. tit. 10. L. 8. 
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&© pro vera moneta; S. D. N. iſs) inter ſubditos ſuos muted. 5 
« et ſpargen. diverſis vicibus in menſibus, c. Et gratia Regine 
* dotarie decollat. April 10. 1557, © Thomas Anderſon, con- 


victus de arte et parte proditorie fabricationis et fictionis numiſ- 


& matis, S. D. N. Regine vocate ye Lorane et extraportationis 
* e * res nn Oc. een et J Men. * 1 


Tur land became more ect ſome time af. 
ter. Thus, on the 24th of November 1599, Walter Murray, 


William Sympſon, Walter Thomſon, and Thomas Fraſer, were 


ſeverally convicted of venting, or as art and part of forging, 


or of knowing and concealing the feigning of falſe money; 
ſuch as ten ſhilling, two merk, and five pound pieces, as alſo 
crowns, hat- pieces, and braſs- piſtoles gilt over. They had ſen- 
tence to be worried at a ſtake, their bodies to be burned to 


aſhes, their lands, heritages, and poſſeſſions, to be forfeited, and ; 
their moveables eſcheat. John Murray, convicted at the ſame 


time, was baniſhed in virtue of a ſpecial warrant from theKing g . 


vhich proceeds upon the narrative of his confeſſion, and in- 
formation againſt the others. On the 6th June 1601, Thomas 


Glaſs, convicted of venting twelve falſe 50s. pieces of gold, 


and 20 falſe five pound pieces, received by him from George 


Drummond and the ſaid Murray, had the like ſentence of 5 ; 


death, forfeiture; and eſcheat. On 27th November 1601, 


George Drummond, for treaſonable outing of falſe hat- pieces, 


crowns, four pound pieces, and four merk pieces, by him 
bought from Hans Johnſton, a Fleming, and others, has judg- 
ment in the ſame terms. As has Patrick Drommond, January 
12. 1602 ; being convicted as art and part, redd, counſel, 
and concealing, of the forging of five pound and 50 8. es, 5 
by | 


| 0 A 
EEA ar 503 1 
kg he ſaid Hans Johnſton. 1 alſo paſſed to that eſſect — Ke. , 4 
January 19. 1603, upon Alexander Thomſon, mariner in bs 
 Borrowſtounneſs, convicted of bringing home from England, 1 
and outputting here, four ſcore and ſix falſe merk pieces; F 
with only this difference, that the mode of execution was 4 * 
by hanging on a gibbet. This alſo was the doom pronoun- 5 
ced on Robert Dow alias Menzies, and Alaſter Maclaren, 14 
ult. June, July 5. 1603, on their conviction “ of the trea- 1 
„ ſonable concealing. of the forging, printing, and counter- 1 
( feiting of falſe cunzie, printed and forged by the ſaid Ar- 1 i 
bs  thur Smith, in his ſmiddie, beſide. Banff. hy 1 
FE Jos all theſe nee both in the charge and verdict, or Forfeitures for - 
ſentence, the crime is characteriſed as treaſon, or of a treaſon- ven againſt MH 
able nature. The ſame deſcription-is alſo given of it in the "'Y 
following caſes, where, however, no forfeiture of heritage is — 'F' 
decreed. On the gth of February 1598, Elſpeth Skirling, Ma- | 49 
rion Hepburn, and Helen Bruce, ſpouſe of Ralph Wallace, are | | 1 
convicted of coining and uttering © Scots teſtones with the _ | = 
% ro (a trade which they are ſtated to have learned * 
"from Hew Brunton an Engliſhman) ; and are condemned to 3 
be worried at a ſtake, their bodies to be burnt, and their fl 
| moveables to be eſcheat. On the 3d March 1 598, Ralph hy! 
Wallace, huſband of the ſaid Helen Bruce, receives the 55 
ſame doom on a letter from the King, © as convict of the 4 
treaſonable taking and apprehending of the ſaid Hew - 260% a | 
Me Brunton, Engliſhman, wha cunzied falſe cunzie within „ S 
: « the ſaid Ralph's dwellinghous, and not putting him to juſ- | 3 
hs my An the 1 . and 20th July 1602, Alexander Reid, f | 1 
cutler | 5 = 
=_ The . in this * allo mentions a of ha but the weeds, 5 1 | 
are  interlined 3 in a blacker ink, and in a different hand. | | | 1 4 
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cuttler in Edinburgh, was ſentenced to be hanged, and to 


forfeit his moveables, for the © treaſonable printing of 


<« falſe twa merk pieces on the King's irons.” On 7th De- 
cember 1602, Allan Napier, cuttler in Glaſgow, for the 
treaſonable gilding of 27 eight and four merk pieces, was 
adjudged to be worried at a ſtake, his body to be burned, 

and his moveables eſcheat. Add to theſe, very numerous 
caſes for ſo ſhort a period, that of Rennie and Reid, 5th 


_ Auguſt 1637, who are hanged and for fault for coining half 
dollars, groſe-cus, and other foreign coins in n and 
importing and vending them here. 


Tuvs it appears, chat at this ancient period var practice ; 
capitally punifhed every fort of offence againſt the coin; 


counterfeiting, vending, diſguiſing, or importing; and equal- 


ly whether the coin were gold, filver or braſs, home or fo. | 
reign coin, if it were of a ſort that was commonly current 


in the country. Neither did the courſe of judgment alter 


at a later period. Thus, in the caſe of Patrick Burne and 
John Hamilton, the libel concludes for death, forfeiture, and 
confiſcation of moveables and immoveables, and is found 
relevant as laid. And it is only by warrant from the Privy 
Council, which proceeds upon a narrative of their confeſſion, 
and other favourable circumſtances, that the Court are au- 


thoriſed © to mitigate. the ſentence,” (as the record has it), = 


* to baniſhment for life.” On the 7th of April 1688, John 


Allan has ſentence of death on conviction of © frequent and 


“ fraudulent paſſing and venting of falſe and adulterate 
© coynes,”” ſome of which are charged in the libel to be 
dollars of Culn, or ſome other foreign coinage. In 
like manner, John Lawſon and Thomas Anderſon, con- 


victed on their own confeſſion, of vending and paſſing falſe 
coin 


— THE STATE. 


coin, eb as dollars and ducadoons, are ſentenced to be COINING, Ke. 


p hanged 1. And again, in the caſe of John Cochons, charged Tay 22. K 29. 
1696. 


with the coining of ducadoons, dollars and other broad mo- 

ney (as the libel calls it), this article after full debate, is 
found relevant to infer the pains of death 2 and eſcheat of 
goods, moveable and immoveable. 8 


Ix appears from the proceedings in this caſe, that doubts 
had now come to be entertained, how far the clipping of mo- 
ney, at leaſt of foreign money, and vending it for good after 
clipping, was to be held a crime of the ſame degree: for this 
practice, which was a ſeparate article of charge againſt Co- 
chons, was found only relevant to infer an arbitrary puniſhment. 
But within a few months, this doubt was put an end to by 
the ſtatute 1696, c. 42. (probably ſuggeſted by this very trial), 
which made it a capital crime, by clipping, waſhing, filing, 
or in any other manner of way, to diminiſh the proper coin 
of the kingdom, or any other coin allowed to be current here. 
This ſtatute, however, entirely took away the treaſonable part 
| 1 the doom; and ordered that the pains either of coining 
Vor. II. r 38 N 1 falſe 


1 | The verdict © finds them. 21 of the libel and W eh in the haill 
points and articles of the ſame, except as to actual coyning.“ The ſentence 
proceeds on narrative of the verdict, whereby they are found guilty of 
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A 1696, c. 42. 
aboliſhed the 


Forfeiture. 


4 the crimes of paſling, venting and outputting falſe and adulterate money in 


0m manner mentioned 1 in n their indictment.“ 


2 « Finds the 3 of , Se” broad and unclipped money, or cauſing the 
4. ſame to be vented, ſeparatim, relevant to infer ane arbitrary puniſhment ; as 
4 alſo, finds that the pannell, his coining, or cauſing to be coyned, of the ſaid clip- 
pings, and likeways of good broad money, falſe money, as falſe ducadoons, 
„ dollars, or other ſpecies, (which were for the greateſt part adulterate), alſo rele- 
<« vant to infer the pain of death and eſcheat of lands and goods, moveable and 
- immoveable.“ 


2 ets 
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2 XXVIII. falſe money, or lefiening the genuine coin, thanld: only be the 
b pains of death and confiſcation of moveables. 


Coining again ' On this footing matters ſtood 1 time of the Union; 


de Treaſon- 5 . a | 
— at he when by the communication of the Engliſh treaſon laws, 
Union. theſe and all other high offences againſt the coin, were 


again raiſed to the rank of treaſon, from which they had 
been ſo lately degraded. We have therefore only to in- 
quire in this place, concerning thoſe few articles of tranſ- 
greſſion in this ſort, which not being treaſon- by the law of 
England, ftill remain under the rules of our ancient and 2 
municipal practice. | 


S Copper 1. SUCH, in the firſt place, is the coining of braſs or cop- 
- = Heb if Ca. per money; which before the ſtatute 15. Geo. II. c. 28. 
was only accounted a miſdemeanour by the law of England, 
and was not liable to any ſevere correction. By that en- 
actment, which in its whole ſtyle, as well as in the narra- 
tive on which this part of it proceeds, ſeems to be purely 
Engliſh, the penalty is two years impriſonment, and the 
finding of ſurety for good behaviour during two years more. 
But this reſtraint being alſo found inſufficient, another ſta- 
tute was paſſed, the act 11. Geo. III. c. 40. which proceeds 
on the like narrative as the former, and raiſes the coining 
of a halfpenny or a farthing to the rank of felony: which 
is alſo enacted with reſpect to the taking, receiving, or put- 
ting off any quantity of counterfeit copper, not melted nor 
broken down, for or at a lower rate or value than its deno- 
mination imports. No ſpecific Rien! is, N men- 
tioned for either caſe. 


: mane + 5 th] Ir 3 to . very it whether either of theſe ſta- 
1 | tutes can be conſtrued to extend to Scotland; where, ſo far 


from 


. 


THE STATE. 


from being reckoned a mere delinquency, and liable only 
to ſome flight cenſure, the coining of copper money 
may, by our old laws, be puniſhed with the higheſt arbi- 
trary pains, or even with death. This laſt opinion may be 
maintained on theſe grounds. 1. That by the expreſs words 
of the act 1469, c. 40, as printed in the Black Acts, or ori- 


ginal edition, the coining of falſe black money is a capital 


crime. 2. By the words of the ſame act, as in the other 
editions, even the importing, uttering, or taking of falſe 
black money, is a capital crime; which affords a ſtrong in- 
ference with reſpect to the coining. 3. The courſe of an- 

_ cient practice offers many inſtances of capital ſentence for 
the coining of braſs money. 4. The act 1696, c. 42. ſays 
generally, of the coining of falſe money, that it ſhall be pu- 
niſhed with death. Theſe conſiderations were, however, diſ- 
regarded in the caſe of William Deans ; where the Court in- 
deed found the libel relevant to infer the pains of law, but 


on conviction of the pannel as art and part of the coining, 


| condemned him only to the pillory and tranſportation . 


38 ” nnn 


1% They find the pannel, his having, the time libelled, forged counterfeit or 
e coined Scots ſixpenny pieces, commonly called halfpennies, of braſs, copper, or 
other baſe metal, reſembling, or in imitation of the ſixpenny pieces coined be 
_ & lawfull authority, or his having uttered or output confiderable quantities of ſuch 
_ * counterfeited halfpennies, knowing them to be counterfeited, or his having 
4 counterfeited the King's irons for coining, or his being art and part of the ſaids 
5 11 facts, ſeparatim, rele vant to infer the pains of law; and repelled the haill de- 
6 fences proponed for the pannel; but allow him to adduce what proof he can 
« for eliding any of the circumſtances that may be . in evidence againſt 
« him.“ 
The jury find “ William Deane pannel, at the time libelled, aiding and aſſiſt- 
ing to Joſeph Skirmer and William Chomley, in caſting and coining of the 
“ braſs and baſe halfpennies, libelled.“ 


7 


— ä — 
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 WrarTSoEVER the pains of law be, they are incurred in 
this, as in every other inſtance of coining, by the bare act 
of counterfeiting or throwing off the coin, though not ac- 


_ companied with any uttering or attempt to utter it in trade: 


for the act is an unlawful and prohibited act, and which as 


being attended with ſo much labour and trouble in the per- 


formance, is not ſuppoſed to be undertaken by any man but 
for lucre . On the other hand, it is not the ſtriking of me- 
tal with a die, and the offering it to paſs as a medium of 
exchange, that always makes the crime. So to do is inno- 
cent, and in nowiſe liable to proſecution, if the piece is not 
formed after the ſimilitude of ſome known national coin; ſo. 
as it may circulate for ſuch, and thus be forced upon thoſk 
to whom it is tendered in payment. As to all other pieces, 
ſtamped with ſome private and peculiar device, to diſtin- 


guiſh them from the national money; theſe are no other 
than medals, which no one is obliged to take at any va- 


lue, and whereof the fabrication, even when they are not 
of the value put upon them, does not come under the 
notion of coining; being no infringement of the royal 
prerogative, nor in any degree tending to bring the national 


faith into queſtion. The benefit of this permiſſion will 


however be in favour of ſuch pieces only, which are plainly 
not intended to reſemble the national coin; and not of thoſe. 


which differ from it in ſome of the more minute parts only of 8 


the device, which may probably paſs unobſerved in the courſe 
of ordinary circulation. The law cannot be diſappointed 
under colour of ſuch pretences, ee to the plain N 
of what 1 is meant to be done 8 | "= 
2. Tax. 
z Blackſt. vol. iv. p. . ski, b. I. c. 17. No. 5 Fo | 


2 In the caſe of King contra Varley, coaviliel of counterfeiting the PULLEY 8 
fion of half. a- guinea, on a piece of gold which was hammered, and was not 


THE STATE. 


2. Tur offence alſo of knowingly uttering falſe Britiſh 

coin, counterfeited within the realm, was by the law of Eng- 
land, at leaſt in many caſes, only a miſdemeanour, until the 
_ faid ſtatute 15. George II. c. 28. which puniſhes it with fix 
months impriſonment for the firft offence ; and, in the caſe of a 
common utterer, (as there deſcribed), with impriſonment for 
a year; and in caſe of a third offence, or of an act of uttering 
buy one who has been previouſly convicted as a common utter- 
er, with death. There is the like reaſon of doubt concerning 
_ theſe, as the other clauſes of this ſtatute, whether they extend 
to Scotland. We have ſeen, that according to the courſe of 
the ancient Scottiſh practice, which in this is confirmed by 
the opinion of Mackenzie, the uttering, or outputting (as it 
was termed) of falſe coin, ſtood in the ſame degree of guilt 
as the coining ; probably as being reputed to be done, (which 
will often be the caſe), in league and concert with the 
coiner. By one judgment, however, of a later date, that in 
the caſe of Weir, Hallywell, and others, the venting of the 
falſe coin, even when joined to the procuring of materials ſub- 
ſervient to we coining, was found * only to infer an 
arbitrary 


round, the Twelve Judges were of opinion, that this could not be held a coin t the- 
A,militude of half a-guinea, and recommended the man for a pardon. In the caſe 
of Minion and Harris, (Hilary Term 1776), convicted of coining a ſhilling, the 
Twelve Judges were of opinion, that the con viction was not good; becauſe none 
of the baſe metal found upon the priſoners had yet been brought into that ſtate 
in which it could have paſſed, or might be ſaid to be the ſimilitude of a ſhilling, 
In the caſe of John and Patrick Welſh in 1785, upon reference to the Twelve 
| Judges from the aſſizes for the county of Hertford, they were of opinion, that a 
_ counterfeit ſhilling, though quite ſmooth, and without impreſſion of any kind, 
was ſufficient to ſupport an indictment of coining, having a reaſonable likeneſs 
5 and ſimilitude to the genuine coin, which time has ſo defaced, and which yet 
paaſſes in circulation. The ſame was found in the caſe of Samuel Wilſon in Oc- 
tober 1783, before Mr Baron — Leache's Cafes in W Law, No: 41. 
8 5% 1b, notes. | | 
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CH. pc e arbitrary puniſhment 3. 1, Yetin tha Rill 3 cafe of Gabriel 


— 


Jane 11, 1, 26. 
5 
July 2. 1706. 


Clarke; where the libel charged both coining and venting, and 
in particular ſet forth as to the laſt, that it is puniſhable by 


cc the ſame pains, and as art and part of the foreſaid crime,“ 
and fo concluded for capital puniſhment, the Court found 
the indictment, as libelled, relevant to infer the pains libel- 


led 2. But whether in this they meant -to ſuſtain either N 


branch of it, or only the actual coining, as capital, cannot 


from theſe expreſſions with certainty be ſaid; nor have 1 


found any later precedent upon the matter, If in truth, a mi- 
tigation of the ancient practice on this head has taken place, 
it may perhaps be attributed to the act 1696, c. 42. which 


appears to have been intended as a general ſettlement of the 
law relative to the coin; and does not, as naturally it might 
have done, take any notice of the vending, as puniſhable in 


the ſame manner with the counterfeiting. One thing is, 
however, clear, —that to have the benefit of this mitigation, 


the vender muſt be purely ſuch, and without any concern 5 
in the fabrication; for if the vending take place upon any 


ſort of ſociety or combination with the coiner, by which the 
profit of the whole adventure is to be ſhared between them, 


this certainly makes the vender art and . of the — i 


offence. 


4 


1 © Finds the indiftment in ſua far as relates to David Weir and James Ren- 
„ wick, their buying the materials libelled, and venting falſe coin, relevant to 
« infer an arbitrary puniſhment.” Theſe perſons were not convicted; but Fobn = 
Weir and Hallywell were convicted of the actual coining, and had ſentence of 


2 A verdict was mad ict this man, finding EY certain a prefunprions 5 
8 on which he was tranſported, July 2 2. 1705. FIR 


THE STATE. 


3. A TniRD offence, which is not treaſon by the law 
of England, is the uttering of falſe Britiſh coin, which 
has been counterfeited in, and imported from a foreign 
country; ; for the ſtatute of Edward only reaches him who 
imports ſuch money, in order togũtter it 1. I need hardly 
_ obſerve, that this offence cannot be ſubject to a higher pu- 
niſhment than the uttering of falſe coin which has been 


fabrieated within the realm. 


3 4 tw e alſo to falſe foreign coin, ſuch as is current 


: here by proclamation ; it is to be obſerved, that according 
to ſtatute 1. and 2. Philip and Mary, c. 11. it is only the 


importing it from abroad, with intent to utter, that is made 
treaſon 2. To utter only, though knowingly, ſuch falſe fo- 
reign coin, imported by another, is not treaſon, but a lower 


offence. According to the courſe of our practice, it would be 


| ſeverely puniſhable, but not with death; at leaſt, if it be 
true, as already hinted, that even the uttering of the proper 
coin of the realm cannot any longer be puniſhed in that 
ww 2 8 
* A rirrn ally or chis claſs, is that of coining within 
Britain, or lightening there, ſuch foreign monies as are 
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not current here by act of Parliament, nor by royal e 


| mation ER 


IN former times, and | efecialty' in the 1 5th century, ma- 


ny eaten were paſſed upon this matter of the currency of 
foreign 


0 Blackſt, vol. iv. p. 84.——Hawkins, | b. 1. e. Is No. CIs b. 2. 
c. 20. P- 225. 0 


2 Hanttins, b. x. c. 17. No. 65, 68,—Blackft vol. iv. p. 89. 


3 > Blackſt vol. iv, 'Þ 99. 
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c. XXVIIL. foreign coin; ſettling from time to time the ſeveral ſpecies 
which ſhould be allowed to paſs, and often altering their 


proportions to each other, and to our own coins, in the 


hope probably by that means of gaining ſome advantage. 


Once, indeed, it was attempted, (by ſtatute 1597, c. 253.) 
to call in all foreign money into the mint, and hin- 


der its having courſe among the lieges for the future. 
But this, if intended as a perpetual law, was in a great 
meaſure incapable of execution, and accordingly failed 


to be obſerved ; as appears from the capital convictions 
which have been mentioned, for the fabricating or paſſing 
of foreign coins. But in conſequence of the Union, which 
reduced the two kingdoms into one realm as to the matter of 


coin, we are now ſubject to the ſame rule in that reſpect as 


in England; ſo that nothing but ſtatute or royal proclama- 


tion can raiſe any foreign money to the denomination of a 
lawful coin, ſuch as it is treaſon, by 1. Mary, ſt. 2. c. 6. 


or I. and 2. Philip and r. c. II. to * for the pur- 
poſe of uttering. 

Now with reſpect to thoſe 8 coins which are only ; 
current by conſent of parties, and are taken at a rate and ya- 
lue as fixed by their agreement; it appears that to counter- 
feit them is miſpriſion of treaſon, by ſtatute 14. Elizabeth, 


c. 3. But the vending of ſuch falſe coin, or the lightening 5 


and impairing of it, ſeems to be only a We- N to 


vhich ſome lower puniſhment may be "GI: 


 CHAP- 


x As for * C4, in the caſe of Als, April 7. 1688 ; and of Cochons, | 
July 22. 1696. 
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CHAPTER XxIxX. 


OF OFFENCES AGAINST RELIGION. 


'T now only remains to treat of the higheſt order of crimes; — 
77 — 

1 thoſe which are injurious to religion, and, by weakening | 

the impreſſion of its precepts, tend to looſen the foundations 

of morality, and undermine the fabric of the national 

ſtrength and proſperity. 

|  Orxrxxces of this general deſcription lm bobs of ts 

| kinds: in as much as ſome of them are directed only to the 

hurt or diſhonour of the National Faith, the Preteſtant 

Reformed Religion; while others ſtrike at the very roots 

of Chriſtianity, its fundamental doctrines, wherein all Chri- 

2 ſtendom agrees; or go ſtill deeper, to the denial of thoſe great 

7 and origins truths, which a are the ſources of all religion. 


I. BLASPHEMY. 


-1. I $HALL begin with a tranſgreſſion of the latter claſs, — Deſcription of 
the crime of Ea LD as ſome of the foreign doctors, Flaſphemg. 
Vor. II. ERS = 3 WT e with 
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C 8 FP 


Statutes againſt 
Blaſphemy. 


of treaſon or læſe majeſty againſt God; which conſiſts in 
the denial of his being, attributes, or nature, or in the ut- 


tering of impious and prophane things againſt God, or the 


authority of the Holy Scriptures. According to the ſame : 
lawyers, wha in this are ſupported by the acceptation of 


the term in common language, blaſphemy is only com- 


mitted by the uttering of ſuch things, when it is done in 
a ſcoffing and railing manner; out of a reproachful diſ- 
poſition in the ſpeaker, and, as it were, with paſſion againſt 
the Almighty, rather than with any purpoſe of propagating 
the irreverent opinion. The like ſentiments, uttered diſ- 


paſſionately, or conveyed in any calm and adviſed form, 
though they are ſtill criminal, are, however, according 
to this opinion, a crime of a different ſort; and rather a 


hereſy, or an apoſtacy, according to the degree of what is 
faid, than a proper blaſphemy. Voet has deſcribed it thus: 
« In Deum blaſphemia, qua de Deo pugnantia cum ejus natura et 
% ſanctitate, cum contemptu, et velut in contumeliam ejus proferun- 
tur *,” And to the ſame purpoſe, Clarus, Blaſphemia eft 


* omne convitium, contumelia, vel 0 in Dei nomen n pra- — 
2 latum. 22855 = Eos > 


As far as relates to the application of the term Blaſphemy; 


this diſtinction has not been ſtrictly attended to in our prac- 


tice. The crime, with us, does not reſt upon the foot of 
common law; but has, in all its higher ſpecies, been brought 
under the regulation of poſitive ſtatutes, which, both in the 
rubric and enactment, apply the name of Blaſphemy to ei- 


ther mode of tranſgreſſion. Nas anti with reſpect to 


1: | the b 
— 4 Comm. in Tit. ad Leg. Jul. Maj. No. I. 
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the fibtance: he puniſhment, thoſe very ſtatutes from: to di- 
ſtinguiſh between the reproachful abuſe, or malicious ſcof- 
fing, and the erroneous or heretical teaching. The act 166, 


c. 21. which is our earlieſt ordinance upon this ſubject, de- 


clares, in the firſt place, thus, That whoſoever, hereafter, 
“ not being diſtracted in his wits, ſhall rail upon, or curſe God, 

. or any of the perſons of the bleſſed Trinity, ſhall be pro- 
: « ceſſed before the Chief Juſtice, and being found guilty, ſhall 

„ be puniſhed with death.“ Under which words, it is cer- 

tain that the offender incurs the pain of death for one tranſ- 

greſſion; the thing being done in that ſpiteful and contumeli- 


ous manner, which is ſhocking to all who hear it, and is held 


to indicate the wilful, depraved, and licentious diſpoſition of 
the ſpeaker. The ſequel of the ſtatute is diſtin from the 
_ clauſe above recited, and materially different. © Liteas, his 
„ Majeſty, with advice foreſaid, finds, ſtatutes, and ordains, 
that whoſoever ſhall deny God, or any of the perſons of the 


 «& pleſſed Trinity, and obſtinately continue therein, ſhall be pro- 


5 «© ceſled, and being found guilty, that they be-puniſhed with 
death.“ Now here, to the denying of any of the per- 
| ſons of the Godhead, but without curſing or railing at them, 
the pain of death is only affixed in caſe of obſtinate conti- 
nuance in the fault: wherein the Legiſlature have probably 


| proceeded on the opinion, that ſuch errors may ariſe from. 
weakneſs only, or 1 gnorance, or haſty deciſion, without ma- 


lice of heart; and may in ſome meaſure be atoned for by 
i n ene and ee of ee | 


2 O only inker Ratute concerning ria is that of 
William and Mary, which paſſed a ſhort time before one that 
was made towards the ſame end, but on a leſs rigorous plan, in 
"INE It relates-to the ſame ſort of blaſphemy as the latter 
Z 5 . part 


** againſt 
Blaſphemy. 


1695, c. 11. 


. — at bare 26 Doren Parte leet 
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part of the act a66r; ; and is to be con- as in explana 
tion and ſupplement of that law, which is ſaid to have been 
found too narrow for the licentious opinions of thoſe times. 


It therefore extends the deſcription. of blaſphemy to any 


denial or challenge, whether in diſcourſe or writing, of 
* the authority of the Holy Seriptures of the Old and New 
„ Teſtaments, or the Providence of God in the govern- 
ment of the world,“ equally as to the denial of any of 
the perſons of the Godhead. And it proceeds to ſettle, 
(which the former act, very improperly, had left indefinite), 
who ſhall be accounted an eb/inate affender, upon whom, 
as irreclaimable, the pain of death ſhall be inflicted; name- 
ly, he who ſhall. for the third time be convicted in this fort; 
For the firſt fault, be is to make public atonement in ſack» 
cloth, to the pariſh where the ſcandal was committed. For 
the ſecond fault, he is to pay a fine of a year's rent of his 
real eſtate, and a twentieth part of his perſonal effects; 
and he is alſo to be impriſoned till he again make ſatisfac- 
tion to the parith. - © And for the third fault he fhall be pu- 
e niſhed by death as an obſtinate bla ſphemer;“ ſo that witl- 
out a relapſe after ſuffering the penalties of his firſt and * i 
cond fault, his life is not a forfeit to the law. | : 
Tux other mode of blaſphemy, by railing at or —_ 


any of the perſons of the Godhead, this ſtatute has no re- 


lation to, and has left under the proviſions of the former 


act; whereby, in the fingle inſtance, and though not attend- | 
ed with any aggravation. of obſtinacy, ſuch irreverent and 


contumelious words are ſtill a capital crime. As this is 
plain upon the ſtatutes themſelves; ſo it is confirmed by the 
proceedings in the caſe of Aikenhead, in December 1696, 


and that of Kinninmount, in November wh z in nd 5 
5 * a plea to the contrary Was e | 


ps 


* - 
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| In the ſtatute 1695, we find the ſolution of that queſtion, 
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ſuggeſted by Mackenzie, touching the efficacy of immedi- Penitence is not 


ate contrition in ſuch caſes; whether it does away, or at 
leaſt leſſens the fault, and will mitigate the Judgment. Un- 
der that act, the cenſure of the firſt offence is nothing 
more than a public humiliation, and confeſſion of ſorrow for 
| the fault; and the pains of the firſt and ſecond offences can 
only be inflicted in ſuch circumſtances, as ſhow that the 
re profelions of Spec are not worthy of Tours 


[Ao Ana alfa: tl ſpoken of by Mae 
1 zie, has been reſolved ſince his time, in the trial of Patrick 
Kinninmount: I mean that which relates to blaſphemy 
committed in a ſtate of intoxication. Kinninmount was 
charged with paſſionate and violent railing againſt the God- 
head; with affirming that Chriſt was a baſtard; calling a 
perſon ſcum of Chriſt and of God; threatening another with 


violence unleſs he would abjure our Saviour; defying the 
power of God and Chriſt to hinder him of his will; and 


other the like ſpeeches, of which it would be difficult to ſay 
whether they were more impious or abſurd. His defence 


_ againſt this high charge was that of intoxication at the time, 
or rather of fury and diſtraction ariſing from exceſs in liquor. 
But the Court would not ſuftain his plea, though ſtated 
in theſe ſtrong terms, to the effect even of alleviating the 


fault 1. el A wo not however We to any iſ- 


ſue.. 


14 And finds the defence, that the pannel was furious or diſtracted in his wits, 
9 relevant, in the terms of the act of Parliament; but repels the allegiance of 

« fury or diſtraction ariſing from drunkenneſs; and Ae, e the haill other 
1 nn proponed for the pannel.” * 


a Defence. 


Is 6 2 
Defence? 


Nov. 22. and 
Dec. 13. 1097. 
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viction of Blaſ- 
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Dec. 23. & * 
1696. 
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ſue. I have ventured elſewhere ! to — a doubt. concern- 
ing che e of this decifion. 


Tar only inſtance of capital Hd for blaſphemy, i is in 
the caſe of Thomas Aikenhead, which ſeems to have been 
tried with a rigorous diſpoſition. Not, however, on the 
part of the Court, whoſe interlocutor on the relevancy of 
the charge is correct z, and who, upon the verdict returned 


to them, could pronounce no other ſentence than they did; 


but on the part of the aſſize, who found the pannel guilty of 


railing at and curſing our Saviour, without any proof of his 


having directly done ſo, and upon inference only from opi- 


nions which he had occaſionally vented. Now, in the trial of 


thoſe crimes which conſiſt in the uttering of words, and are 


only made capital by ſtatute, it ſeems to be the ſounder, and 


certainly is the more humane conſtruction, that the pan= 


nel is not to be condemned upon arguments and conſequences 
deduced from his diſcourſe. The thing itſelf which the ſta- 
tute has forbidden to be uttered, muſt be ſaid explicitly and 


directly; in ſuch a palpable and open form, that every one 
_ whohears the words ſhall know the law to be infringed. That 


what he has ſaid is an offence of the ſame claſs, or tends to 
the thing which is prohibited, or even that in the general 
opinion it 1s equally or more criminal, will not Juſtify the 
applying of this rigorous law to any thing which its expreſ- 


ſions, general as they are, do not comprehend. And as far 


as the capital puniſhment is more ſevere than any other; ſo 
wide is theſtep from that which the pannel has affirmed, tothe 
| concluſions - 


„ Chapter I. p- 40. 


2 Find the curſing or railing » upon any of the Perſons of the bleſſed 8 
0 . relevant to infer the paine of _ 1 | 


AGAINST R ELIGION. 


” concluſions and inferences which may thence be drawn 
againſt E | 
. I nave found in the record bud one inſtance more of pro- 
ſecution for blaſphemy : This was againſt Francis Borthwick, 
who, on the 15th June 1681, was fugitate upon a libel which 
charges that he had railed at Chriſt, and had become a Jew, 
| . n n 


W rr reſpect to 10 competent judicature for ſuch trials. 
The execution of the act 1695, in as far as concerns the firſt 
and ſecond offences, is committed to inferior judges; but 

the trial of the third is reſerved to the Lords of his Majeſ⸗- 
ty's Juſticiary alone; which is alſo true, by expreſs provi- 
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Juriſdiction in 
Trial for Blaſ 


9 


ſion of the ſtatute 1607. as to trial for railing at or "curling 


5 2 of the Perſons. of the Godhead: 


II. PROPHANITY. 


Ax to this, though lower in degree, is the offence of 


Prophanity. Under which general appellation is included 


the practice of prophane curſing and ſwearing; all indecent 


ſcoffing at religion; the diſturbance of divine worſhip ; and 


_ alſo the open prophanation of the Lord's day, by the doing 
of ſuch acts thereon, whether for lucre or amuſement, as are 


inconſiſtent with the command of God on that head, and 
= with the ſalutary ends which that inſtitution. i 1s excel- 
5 mane A fitted to promote. 55 


, 10 chief ſtatutes with reſpect to curſing and ſwearing, 


Statutes againſt 


are 1 of * II. 1.601, c. 19. and 4661, c. 38. No. 25.; prophane Swear- 
5 which 
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' OF OFFENCES 


which annex pecuniary pains to it, in proportion. to the rank 
of the offender, (whereof one half to go to pious uſes within 
the pariſh, and the other to the informer, and to defray the 


_ expence of proceſs); and which in caſe of inability. to pay, 


Competent 
Judge and Pro- 
ſecutor. 


Scoffing at Re- 
* 


allow corporal puniſhment to be inflicted according to the 
degree and repetition of the fault, and the direction of for- 


mer laws. The corporal pains pointed out for that caſe by 
the older ſtatutes, 155 1, c. 16. and 1581, c. 103. are chieftyx 
thoſe of impriſonment, and ſetting in the jugs or ſtocks, or 
in caſe of great obſtinacy, baniſhment. The execution of 
theſe laws, is by the ſtatute 166r, c. 38. in a particular 


manner committed to the Juſtices of Peace; and by 1696, 
c. 31. it is made competent for any perſon to be . 


2. Taz act 1661, c. 38. applies the ſame penalties, as in 
caſe of curſing and ſwearing, to all © who ſhall be mockers 
“ or reproachers of piety, and the exerciſe thereof.” Which 
words ſeem to reach all reviling, ſcoffing at, and reproaching 
of the Eſtabliſhed Church, its ordinances, diſcipline, or worſhip. : 
The ſame thing is mentioned as a known offence in theſe 


ſtatutes, 1690, c. 25. 3 1696, c. 13.; 1701, c. 11. Indeed Te. 


is not to be doubted, that even at common law, all ſpeeches 


or practices which ſavour of blaſphemy, or are to the plain 


contempt and mockery of religion, fall under the cogni- 


ſance of the Magiſtrate as ſcandalous indecencies; and are 


puniſhable with the ſame cenſures as thoſe which the ſta- 


D iſturbance of 
public Worſhip. 


tutes againſt curſing and N have dien 


FOR Tus fisſt pho againſt the a of public wor- 


ſhip, is in the act 1551, c. 17. which was made at a time 


when this protection had become neceſſary, through the in- 
creaſing contempt of the then eſtabliſhed religion. The pe- 
1 of 5 | nalties 
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nalties appointed in this ſtatute are pecuniary. It was follow- en. 
ed by a proviſion towards the ſame end, in ſupport of the re- D 
formed Religion, the ſtatute 1587, c. 27. ; which puniſhes the 
culprit with eſcheat of moveables, (ſaving the right to in- 
flict a higher puniſhment if any great violence is done); 
and applies this correction to the raiſing of any fray or 
_ diſturbance in the kirk-yard, equally as in the kirk, to the 
_ troubling or diſperſing of the people aſſembled there for 
religious purpoſes. Interlocutor of relevancy was given up- 
on a charge of this ſort, in the mutual libels between Forbes | 
of Barns and Reid of Bara; which were occaſioned by an Dec. 13 & 14. 
indecent conteſt between them in the church, relative to £793: 
the right or poſſeſſion of a pew. Again; in 1726, James 
Poyrie was indicted at common law, as having, at the head 
of a multitude, violently invaded and diſperſed a congre- 
_ gation aſſembled in a kirk-yard for divine ſervice; and be- 
ing convicted he had ſentence of baniſhment for ſeven years | 
from that part of Scotland beyond the Tay, under pain of Mar. 14, 15, 16. 
tranſportation in caſe of return. In the caſe alſo of Wil- __ 
liam Black, Alexander Troup, William Gordon and others, June 28. 1514. 
relevancy. was found upon their forcibly hindering a preach- | 
er to obtain entrance of the church; or their breaking up of 
the church-door; or carrying off the church-bible, ſand-glaſs 
or pulpit- cloth; or their keeping garriſon in the church with 
intent to exclude the miniſter 2. They were convicted of 
VTV breaking 


= Verdict was returned againſt Forbes, but was ſet aſide by an informality. i 


| 2 They find the faid pannels, or any one of them, aſſembling together in a 
e tumultuous manner, and breaking open the church-door libelled, or being art 
and part thereunto; and ſeparatim the taking away the church-bible or ſand- 
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breaking open the church-door, and bas ſentence. to be im- 
priſoned ſeverally for different periods, to make payment 
of L. 50 of coſts, and to find caution to enn from ſuch 


| diſturbances i in future. 


day. 

1503, c. 83. 
1579, c. 70. 
1592, c. 124. 
1593, c. 163. 


1594, c. 201. 
1661, c. 18. 


1663, c. 19. 


Breaking of Sun- 


4. To ſecure the due obſervance of the Lord's day, we 
have a long ſucceſſion of ſtatutes, moſt of them paſſed after 


the Reformation, which prohibit the holding of fairs or N 


markets; all buying and ſelling, working, gaming, or play- 
ing; reſort to ale-houſes or taverns; ſalmon-fiſhing; going of 


falt-pans, mills or kilns; hiring of reapers; and in general 


all uſe of ordinary labour, employment, or ſport upon that 
day. The penalties appointed by theſe laws, and eſpecially 


by 1661, c. 18. which is one of the lateſt of them, are chiefly | 

pecuniary fines, with a power of ordering corporal puniſhment 

in caſe of inability to pay; but which the Judge could not 
probably, for a firſt offence, make uſe of to any greater extent 


than that of inflicting a ſhort impriſonment, or ſetting the 
offender in the ſtocks or jugs. For a third offence, however, 
by 1594, c. 201. the offender forfeits his moveables, and 
brings his perſon in the King's will. Alſo, by 1579, c. 70. the 


goods expoſed to ſale in a fair or market upon Sunday, or in = 
a kirk or kirk-yard upon any day, are eſcheated to the uſe 


of the poor of the pariſh. Ja the article too, of holding | 


public | 


46 glaſs, or pulpit-cloth, or baſon, About ths' time Ubelled, or 1 art and part 


« of the ſame, relevant to infer an arbitrary puniſhment, and damages, and ex- 
pences: And find likewiſe, the ſaid pannels, or either of them, their forcible 
« hindering, about the time libelled, Mr Anderſon, ſent by the Preſbytery to 
« preach in the church above mentioned, from having acceſs thereunto, or to 
« preach therein, or being art and part therein, relevant to infer an arbitrary pu- 
12 niſhment, and damages, and expences: And alſo, the ſaid Lords find the ſaid 
+ pannels, or either of them, their keeping garriſon in the ſaid church, as * 
jed, relevant to infer an arbitrary puniſhment, and damages, and expences.” 
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public market within royal burgh, the prohibition is not li- 
mited to the twenty-four hours between Saturday and Mon- 
day; but, by the act 1663, c. 19. reaches both theſe days 
themſelves. The reafon is, that through the preparation 
for market, early on Monday morning, and ſtill more by the 
prolonging of the market in drinking and revelling on Sa- 
turday evening, there is riſk that the holineſs of the Lord's 


day may be violated, and diſturbance oboe to the pious and. 


Wee" . 


Tur Tedbnd offers but one inſtance of this ſort of charge 
"2 within the preſent century, viz. the caſe of Captain Moodie, 


Breaking of Sun- 


1949 


of the 1ſt Auguſt 1712, where, © as to the article againſt | 


« the ſaid Captain Moodie for compelling James Anderſon, 
«© &c. to break the Sabbath day, by obliging them on the 


ſaid day, and at the time libelled, to croſs Pentland Frith, 


% and carry great burdens openly over land, find the fame 
* relevant to infer a pecuniary mulct againſt the faid 


Captain Moodie.”” The diet in this caſe was afterwards 


— %%% ons 1 


Tu execution of the laws againſt theſe different modes 
of prophanity is, by ſtat. 1661, c. 38. in a particular manner 
committed to the Juſtices of Peace ; but it alſo belongs by the 
common law, as well as by the words of many later ſtatutes, 


Competent 
Judge and Pro- 
ſecutor. 


ſuch as 1672, c. 22.; 1695, c. 13. 3 1696, c. 31. ; to all other 


both ſupreme and inferior Judges, for their bounds, or the 
pariſhes where they reſide. The pecuniary mulcts are ap- 
plicable, one half to the uſe of the poor, and the other to 
: defray charges, and reward the informer. The proſecution 
88 is COLLPLLENT at e of any perſon ; - and in one ſtatute 
| | 3Us it 


1693, c. 40. 


OR 
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it is even . every Preſbytery, to name an in informer 


and pfolecutor for the diſtrict. 


Mk. HERESY, 


AnoTHER offence of the fame cla with the above, but 
of which, happily, there is' now no occaſion to treat any 
otherwiſe than as an article of hiſtory, is that of hereſy ; 
which conſiſts in the profeſſion of ſuch opinions as do not 
go to the entire ſubverſion of Chriſtianity, but only to the 


denial of ſome of its material articles or points of faith. 
How myſterious and ſubtile ſoever any of theſe might be, _ 


no one but knows the extreme danger which once attended 
the miſunderſtanding of them; and how deep the guilt was 
held of any the ſlighteſt 1 whether out of wilful- | 
neſs or ignorance, from the abſolute ſtandard of the pure 


and orthodox faith. To determine what this was, and to 


detect and puniſh the error, was a department of buſineſs, 


vhich, according to the notions of former times, was above 


the cogniſance of any ſecular court, and even beyond the | 
power of the Legiſlature, in any manner of way to regulate 


or interfere with. But, (which rendered theſe pretenſions i 


ſo much the more grievous), from this of attributing the 


ſole juriſdiction in ſuch matters to the Spiritual Courts, the 


juſt conſequence did not enſue, of limiting the cenſures to 
be inflicted for thoſe errors of opinion, to ſuch as were pro 


| falute anime, and of a proper ſpiritual nature; as by the en- 


Aid of ſecular 
Arm afterwards 
lent them. 


joining of alms or penance, the refuſal of admiſſion to the 
privileges of the Church, or throwing out the heretic from 
the ſociety of Chriſtians. It is true, this was the courſe 
of diſcipline in the beginning; but from which, at an early 
period, the clergy were every where tempted to depart, and, 
8 1 
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in aid of their cenſures, to call in the temporal expedient, - 
of immediate puniſhment in the offender's goods and perſon. 
Nor did they long confine themſelves to thoſe inferior penal- 


ties of this ſort, which their own courts were in ſome countries 


| ſuffered to inflict, ſuch as impriſonment, fine or confiſcation z 
but extended their pretenſions, and were not content till they 


engaged the civil power to interpoſe for them with its coercive 
authority, and undertake the odious office of executing the 


| higheſt vengeance of the Church, upon whatſoever perſon 
it en over as a ORE HONFUIEE to the ſecular arm. 


Tuna is 5 ee catlive Py thi hiſtory of thi Ging all 
over Europe; and with us of Scotland, as elſewhere, laws 
were enacted, which: appointed the Church this ſervice and 
aſſiſtance, when need ſhould be, for containing her chil- 
uren in their duty. Eſpecially, the act 1424, c. 28. ordains, 
That ilk biſhop ſhall garre inquire to the inquiſition of he- 
4 reſie, quhair onie ſikè beis founden, and that they be pu- 
© niſhed as law of halie kirk requires. And gif it miſteris, 
that ſecular power be called in ſupport and helping of ha- 
lie kirk. How. far the ſecular arm was to interpoſe, in 
aid of the eiten cenſures, the ſtatute does not ſay; nei- 
ther does it pretend to deſcribe or limit the oſſence itſelf. 
But we know that even before this time, and while there was 


no ſtatute for it, the general example of Europe had come to 


be followed here, in carrying the interpoſition to the utmoſt 
length 1; and that as the ſentence of the Church conſigned 
the ſoul of the heretic to eternal perdition, ſo the tempo- 
ral power delivered over his body to the flames. 


3 In 1408. John Reſby. one of the followers of Wickliffe, was delivered over: 
to the ſecular arm; and was burned at Perth. Bower, 441-443» 
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WII the Reformation, two great and Bdimurz . changes 


Change of Prac- took place. Inſtead of being left to the variable and uncer- 


tice on the Re- 
formation. 


x 567, C. 3· 


1572, c. 53. 
1661, c. 25. 
1663, c. 23. 


Civil pains of 
Excommunica- 
| tion aboliſhed, 


tain conſtruction of an eccleſiaſtical court, the ſtandard of 


doctrine was now ſettled, and made public by national au- 


thority, in a ſtatute which engroſſes the full confeſſion of 
the Proteſtant. doctrine of faith. And at the ſame time, 


though without the aid of any expreſs law, and owing to the 
abſolute downfal of that domineering power which had 


alone ſupported ſo groſs an abuſe; the lieges gained a pro- 
_ tection againſt all ſevere puniſhment in their perſons, upon 


any ſentence of the Church for heretical opinions. I ſay 


_ againſt all ſevere puniſhment in their perſons: For ſo far 


was this from being true with reſpect to their eſtate, that by 
two ſtatutes of the year 1609, (c. 3. and c. 4.) the rents and 


revenues of all perſons excommunicated for religious cauſes, 


were declared to be eſcheated to the King; and an injunc- 

tion was given not to expede any heritable title in their fa- 
vour, either in the King's Chancery, or in that of any ſub- 
je ſuperior. Nay more; even as to their perſons, it ſtill 
continued to be law, and was provided for by expreſs fta- 


tutes, firſt in the Preſbyterian, and afterwards in the Epiſco- 

pal times, that letters of horning and caption ſhould iſſue 
upon ſentence of excommunication ; and ſhould be followed 

with the ordinary conſequences of that ſort of civil rebel- 
lion, for compelling them to ns the ſentence, and be re- 
conciled to the Church. 


| Ar the Revolution, 8 by which time long expe- 
rience had taught men ſome of the inconveniences of this 
alliance of the Church and the temporal eſtate; all acts en- 
joining civil pains upon ſentence of excommunication were 
reſcinded, by the ſtatute 1690, c. 28. The ſame thing was 


— | 


. 8 
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again declared by the ſtatute 10. Anne, c. 7. which even 
takes the farther ſtep of prohibiting any Judge to lend 


his aid for obliging any one to appear before a church court, 


when ſummoned in a proceſs for excommunication, or to 
obey ſuch ſentence when given. In this manner, at length 
was eſtabliſhed, the complete, and, (as I muſt certainly 
eſteem it), ſalutary ſeparation and independence of the ec- 
cleſiaſtical and civil powers. The conviction, therefore, of 
hereſy, in the ſpiritual court, is not, at this day, the ground 
of any forfeiture or Penalty, in either the perſon or eſtate 
d of the e offender, 


1. NON. CONFORMITY. 


Box 1 at . . HR adherents of. the 
new eſtabliſhment, thus vindicated themſelves from that 
ſtate of bondage in which their anceſtors had lain under the i 
clergy; this was not done, in the main, out of any diſlike 
of perſecution for religious opinions, nor with any purpoſe 
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of introducing a comprehenſive ſcheme of toleration; a” 


thing, how juſt and reaſonable ſoever in itſelf, of which there 
vas not an example any where, till a much later period in 


the hiſtory of Europe. On the contrary, with almoſt equal 


zeal as the votaries of that religion under which they had 
endured ſo much oppreſſion, they laboured after the like ob- 
ject, of ſuffering none but the religion (as their term for it 


Was) within the realm; and reducing all their fellow ſub- 


jects to a ſtrict ee to the national worſhip. I paſs 
over the ſtatutes 1567, c. 9. and 1609, c. 5. which diſabled 
all but the members of the Preſbyterian Church to hold any 
_ whatſoever. public office or employment. For whether it be 


true: 


14 
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Hiſtory of the 
Laws againſt 
Non - conform- 
iſts. 


at this day, that ſuch a preference is at all times a proper aud 
e barrier to a national eſtabliſhment of religion; this 


will not decide'the policy of ſuch a meaſure, applied to the 


recent eſtabliſhment of Preſbytery, which had ſuch a hoſt of 
powerful and implacable enemies to contend with. But not 
content with this ſecurity, and with paſſing a long train of 
rigorous ſtatutes, (of which more particularly afterwards), 
againſt the teachers and adherents of the ancient faith; 
the Legiſlature proceeded to puniſh for bare non- conformity, 
conſiſting only in the failure to hear the word, or receive the 
ſacrament, in the reformed kirks of the realm. To that pur- 
pole is the enactment of the ſtatute 1600, c. 17. (in ſome 
meaſure copied from the temporary act 1572, c. 45.) which 
impoſes a fine upon every ſuch non-communicant, Og 


to his Uegrocs 


I is true, that, gh exprefed- in 8 N this 


ſtatute, as ſome of its expreſſions indicate, was in the main 5 
levelled againſt Papiſts; the grand enemy, of whom the 
dread did for a while, in ſome meaſure, withdraw attention 
from the leſſer differences of opinion with reſpect to church- 


government and form of worſhip, among the Proteſtants them- 
ſelves. But, as in the warfare with this adverſary, the people 
of Scotland had imbibed a great jealouſy and bitterneſs of 
diſpoſition in all matters of religion; ſo it was not long be- 


fore an almoſt equal rancor and animoſity broke out be- 


tween the two communions of Proteſtants, the Epiſcopals 


and Preſbyterians : and this was heightened to the utmoſt 


by the long train of mutual i injuries and perſecutions, which 
they underwent from each other in the courſe of the civil . 
war. On the re- eſtabliſiment, therefore, of Epiſcopacy, at 


AGAINST RELIGION. 


: and Reſtoration, not only were ſuch of the Preſbyterian teach- 
ers ejected from their livings, who would not ſubmit to a new 
inſtitution by the Biſhops, (by which means nearly a third of 
the whole pariſhes in the kingdom were deprived of their paſ- 
tors); but meaſures were taken to ſilence and extirpate them, 
by inſiſt ing for the ſame ſtrict conformity of every man to the 
national diſcipline and worſhip, which the Preſbyterians 
themſelves had ſo lately exacted; and by proceeding againſt 
all ſchiſmatical withdrawers from the Church, though not 
guilty of any offenſive act, or public exerciſe of another form 
of worſhip, as . dinsaed to Gerne and movers 
of ſedition. eee 


EE 1 i 1 wad: 166 3, c. 2. contains an open declaration to that 
purpoſe; and inflicts ſundry penalties and confiſcations, ac- 
cording to the rank of the offenders, upon all © who ſhall 

_ © hereafter'ordinarily and wilfully withdraw and abſent them- 
4 ſelves from the ordinary meetings of divine worſhip in 
their own pariſh-church on the Lord's day, whether on 
account of Popery or other diſaffection to the preſent go- 
, vernment of the Church.“ The ſame injunction: is re- 
newed in the act 1670, c. 7. which bears the ſame reaſons, 
and heightens the pecuniary penalties, as well as applies 


them to every caſe of abſence from the pariſh- church for 


three ſucceſſive Sundays, without a reaſonable excuſe, to be 
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| judged of by the Magiſtrate; whom to encourage in his 


+ inquiries concerning tranſgreſſors, the act rewards him with 
a certain ſhare of the fines. © Farther, in regard to any he- 
ritor who ſhould withdraw for the ſpace of a year; it autho- 
riſed the Privy Council to call him before them, and tender 
him a bond for his ſubſcription, obliging him not to riſe in 
arms againſt the King's authority, nor to countenance any 

Vox. II. 5 3 X who 
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Church; it is eaſy to imagine, how little chance there was 
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CHAP. XXIX. who ſhould do ſo; which bond if he refuſed, he was then to 


be baniſhed, or to be ſecured at pleaſure of the Council, beſide 
forfeiting his moveables and the. profits of his real eſtate for 
his lifetime. This was a law for a limited time; but was 
continued during the King's pleaſure by ſtatute 1672, c. 17. 
There were, beſides, a great number of ſupplementary acts, 
relative to diſorderly baptiſms and marriages; the taking up 
of liſts of ſuſpected perſons ; rendering account of the con- 
victions; and other the like matters, calculated to ſecure an 
effectual compliance with the will of the Legiſlature on this 
intereſting ſubject. At length, in 1681, the noted Teſt- Act was 


paſſed, which impoſed an oath upon all perſons in ſtations of 


public truſt, civil, eccleſiaſtical, or military, binding them to 


| the ſtatutory confeſſion of faith in every article; acknowledg- 


ing the King's ſupremacy over all perſons, and in all cauſes, 
as well eccleſiaſtical as civil; and diſowning any power to 


meet in aſſemblies without leave of his Majeſty, n 


of any public matter relative eicher . to che State or Ale 
Church. | | 


Wars ſuch was the temper of the times with reſpect to 
the negative offence of withdrawing from the national 


of any indulgence: being ſhown to acts of poſitive non- 
conformity, by the public uſe of other forms of worſhip. 
Under the. management of Lauderdale, who in the end be- 


came the ſole miniſter for Scotland, and who, though at 
bottom a zealous Preſbyterian, ſcrupled not to promote the 


flrongeſt meaſures againſt his brethren of that communion, 
a violent law was enacted againſt conventicles for ſo the 


| MEEtUDge. were called! in * al maln people, either 


IF 
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faſhion. By this ſtatute, heavy fines, to be made effectual 
by ſummary impriſonment, were impoſed upon all perſons 
not authoriſed by a Biſhop, who ſhould preach, pray, or ex- 
pound the Scriptures in any meeting for worſhip; except in 
their own houſes and with thoſe of their own family; or who 
ſhould even be preſent at any ſuch meeting. And as to 
: preaching, praying; expounding the Scriptures, or convening 
: perſons i in a field conventicle, (or one held in a houſe, but ſo 
numerous that part of the audience ſtood without doors, 


which was to be accounted a field conventicle); this tranſ- 


greſſion it puniſhed with death and confiſcation of moveables, 
even for the firſt offence. By ſtatute 1681, c.. very erroneouſ- 
ly entitled “ for ſecuring the prace of the country,? the pecuni- 
ary penalties were doubled; and additional penalties were 
appointed for certain caſes. At length, the evil being 
daily more and more exaſperated by this irritating courſe 
of treatment; it was judged neceſſary to apply the pain of 
death to all preaching, or even preſence, in thoſe meetings for 
Wworſhip, which it terms © Nurſeries and Seminaries of rebel- 
lion,“ whether held in houſe or field. And to enforce the 
execution of theſe oppreſſive edicts, they were followed with 

a long train of jealous and arbitrary proviſions, exciting in- 
formers, compelling evidence, making one perſon anſwerable 
for another, indemnifying for the ſlaughter of offenders, and 

ſo forth; which, to be ſure, the iniquity of the main law, 


- and the averſion, generally ſpeaking, of the lower orders:of 


the people to the Epiſcopal conimunion, rendered neceſſary, 
4 if ſo faulty a \yſiem: of DES were to * perfiſted 
in. FE 
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168 5, c. 8. 
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Geeniarex | as theſe edicts were in thenifelevs; they were 
rendered ſtill more ſo by the rigorous proceedings in execu- 


tion of them, on the part of the King's ſervants for Scot- 


land, our countrymen, Middleton and Sharp; who not only 


ſtrained the law and their own authority to the utmoſt, but 


even ventured to elude the expreſs inſtructions of their 


maſter on the fide of mercy. A ſort of high commiſſion 


court was appointed by the Privy Council, to execute the 
ordinances againſt non-conformiſts. And in aid of this tri- 


bunal, if in any part of the country the people had general- . 


ly deſerted the pariſh churches ; there, as if in a ſtate of re- 


bellion, a military force was ſent among them, to be quar- 


tered on the / ſuppoſed delinquents, whom the: commanders, 


of their own authority, and without pretence of trial, obli- 
ged to ranſom themſelves by the payment of fines and com- 
poſitions, according to their pleaſure. At a later period, and 


under the falſe pretence of a rebellion in the weſtern coun- 


ties, which only conſiſted in the refuſal of the landlords to 


ſign an illegal bond, by which they were to anſwer for their 


tenants; an army of undiſciplined Highlanders were let looſe 


to live at free quarters on the lands of theſe recuſants, where 
they committed at will every manner of ſpoil and violence. 


No wonder, that under ſuch uſage, men who were natural 


ly ſullen and bigoted, and who thus found themſelves hunt- 


ed as it were like wild beaſts, in return for the ſubmiſſive be- 
haviour with which they had ſeen their choſen eſtabliſhment | 
overthrown, contracted a fierce and ſavage nature; which at 
length broke out in an inſurrection, and required the uſe: of 


that military force, which had at firſt been ſo wantonl y employ- : 
ed againſt them. But this reſiſtance, had, for the time, only 
. the effect of bringing down upon them the ſtill more __ 


A of the authors of rhis blind and cruel policy; 
. 95 0 
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vengeance which the ſufferers might indeed have avoided, 
but only by renouncing the Covenant; which apoſtacy theſe 
deluded enthuſiaſts, (ſurely ſcarce deſerving of hatred for 
ſuch an opinion, even if they had not been fixed in it by per- 
I ORE EH to be: at the n oaks. nn ee 58 
The e this Revdiaon: of 2689 was ain more com- 
plete in the Chufch, than in the State. The Preſbyterian 
worſhip and form of government, as agreeable to the majo- 
5 rity of the people, were re-eſtabliſhed; and by the acts 1690, 
C. 5. and 27. all the laws againſt conventicles, or for en- 
Ach uniformity of worſhip, or eſtabliſning the teſts, and 
in general, all laws prejudicial to, or derogatory from the 
Preſbyterian model, were reſcinded without any reſervation. 
But while the peace and ſecurity of the new eſtabliſhment 
were thus provided for; we now happily avoided the ex- 
ceſſes into which the zeal of former times had betrayed us. 
Papiſts, indeed, ſtill continued to be marked out by new 
laws, as the peculiar objects of jealouſy and averſion. But 
no ſtatutes for conformity were now renewed, ſimilar to 
thoſe of which we have taken notice, as paſſing on the firſt 
__ eſtabliſhment of Preſbytery ; nor did we even think it ne- 
ceſſary to imitate our neighbours of England, in eftabliſh- 
ing a teſt for the ſupport of our national faith, ſuch as that 
by which with them the diſſenters from their Church are 


excluded from all communion of either civil or military 
truſt or employment. Our only ordinance of this ſort, is 


Laws againſt 
Non conformiſts 


repealed in 


1690. 


that very moderate proviſion, being part of the treaty of 1706, e. 5. 


nion, which orders that all perſons bearing office in any 
univerſity, college, or ſchool, ſhall ſubſcribe: the confeſſion 
of faith, and adhere to the anne __ diſcipline, a 
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Preſent Laws as 
to Non con- 


OF OFFENCES. 


Ir was not, Usbetrz to be expel, that ene the ri- 
val communions, which had ſo long been in a ſtate of war- 
fare, and had each enjoyed the exultation of overthrowing 
the other, all memory of former injuries ſhould inſtantly be 
- effaced, and things at once ſubſide into a ſtatè of harmony 
and quiet. It appears that jealouſy had ariſen on the part of 
the Preſbyterian paſtors, with reſpect to the baptizing of chil- 

_ dren, and the celebration of marriage; two articles of which 
they claimed the excluſive: right, to the prejudice of the 
ejected: Epiſcopal clergy who had interfered with them there- 
in; and who, by ſtatute 1695, c. 12. were prohibited ſo to do, 
under pain of being impriſoned, till they ſhould find caution to 
leave the kingdom. On the other fide, as was likely to happen; 
the zeal of the Preſbyterians had moved them to moleſt and 
diſturb the Epiſcopal congregations, in their meetings for 
religious worſhip. To cut off, therefore, all doubt on ſo in- 
tereſting a ſubject, and repreſs the growth of ſuch diſorders, 
it was thought proper, by a poſitive ſtatute, to declare their 
right of aſſembling for divine worſhip, to be performed af- 
ter their own manner; but this, under ſuch proviſions as 
might ſecure the purity of the manners of their paſtors, and 
alſo the ſoundneſs of their doctrines and principles; as well 
political as eccleſiaſtical. To reconcile theſe two objects, 
was the purpoſe of the ſtatute 10. Anne, o. 7. commonly 
termed the Toleration Act; which prohibits any one to moleſt 
them in their meetings under the penalty of L. 100, to be 
decreed upon conviction in the Court of; my or other 2 
ys * EP Court. 
Tros, the reſult of theſe ſeveral VG is in the entire 
abolition of all cenfures for non-conformity,; either nega- 
tive or poſitive ; with the exception of the members of the _ 
Chprch of Rome, and alſo of the members of the Church of 
. 1 England, 


AGAINST RELIGION. 


England, if they comply. not with the reaſonable conditions, : 


which are preſcribed in the Toleration Act. We are ndw, 
therefore, to inquire. concerning the penalties to which, in 
the ſtrictneſs of tha _ the TDN: of holy commu- 
nion are need. 0 ary p 


- POPERY. 


| "Tut, 8 whois the members of 8 Homes Catholic 
Church continue to be excepted. from our common rule of 
toleration, does not lie ſo much in any peculiar averſion to 
the articles of their ſpiritual creed; as in certain relative 
principles of theirs, which are attended with a plain danger 
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againſt Popery. 


to our civil ſtate and conſtitution of government. Such in 


particular it is, that Popery implies the acknowledgement of 
a foreign power as ſupereminent to the Sovereignty of theſe 
realms; and this a power, which in its very nature is at per- 
petual war with our Sovereign, and with our whole frame and 
E political order of things. From this peculiarity of the doc- 
trines of Popery, which makes them matters of the moſt im- 
portant temporal conſequence, not of - conſcience and ſpecu- 
lation only, comes the fingular feverity with which Papiſts 
are chaſtiſed by our laws, and. diſtinguiſhed from all other 
non. conformiſts. A ſeverity, which I fhall not attempt to 
vindicate from the charge of being exceſſive in ſome points; 
but which we ſhall not be diſpoſed to think ſo wonderful, if 
ve reflect on the long conteſt between the two religions, the 
reſtleſſnefs of the Papiſts under the new eſtabliſhment, and 
the many attacks which it underwent from. them, and with 


| much e withſtood... 
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CHAP. XXIX. 
— — 


Penal Laws 


_ againſt Papiſts. 


1587, c. 24. 
1594, C 196. 
1607, c. 1. 
1609, c. 5. 


1592, c. 122. 
160%, c. I. 
1661, c. 8. 


1587, e. 24. 
1592, c. 122. 
1600, c. 18. 
1700, c. 3. 


I nar formerly occaſion to mention, that the following 
offences even amount to treaſon: viz. to be reconciled to 


the Pope or See of Rome; to defend the Pope's: juriſdiction 


in this realm, if a perſon be twice convicted thereof; or for 
a Popiſh prieſt, born within the dominions of the Crown, 
to come over hither from beyond ſeas, or to tarry here three : 


days, without conforming to the Church. But farther, any 


profeſſed Jeſuit or ſeminary prieſt, apprehended. within this 
realm, is puniſhable with death ; which pain may alſo. be in- : 
flicted upon all wilful hearers of maſs and concealers of 
the ſame. As to the ſaying of maſs, which was capital in 
the third offence, by 1567, c. 5. ; this, by ſeveral ſtatutes, was 
raiſed to the degree of treaſon. And though this proviſion 


has ſince been altered, in conſequence of the new ſyſtem of 


treaſon law; yet as a capital crime, it ſtill retains its place 5 
in our code. Hence, as late as the 11th March 1755 , the 5 
petition of Alexander Macdonald for bail was W on 


the ground that the ſaying of maſs, which is confeſſed in the 
petition, is not within the privilege of that relief. Beſides, 


by a great variety of laws, the importing, vending, or diſ- 
perſing of Popiſh books; the endeavouring to perſuade any 
perſon to decline from the true faith; the reſetting of any 
Jeſuit, ſeminary-prieſt, or trafficking. Papiſt, (which laſt alſo 
was treaſon at one time); all theſe things are puniſhable 


with fine, baniſhment, or eſcheat of moveables; and rewards 


are offered to F as 5 5 n the W 29 ; 
| 05 ert. | 1) a 


1 * Hoving heard this en ad onbdared whe PERS ha the x war- 
«< rand of commitment, mentioning the petitioner” s OWn declaration, and where- 
* in he owns his ſaying maſs; find they cannot admit the petitioner to bail, as 
t it ſeems the Lord Advocate, or his deputes, don't conſent thereto, and chat 1 


che ſaying maſs is by law bs. carat — 


AGAINST RELIGION. 


LAST of all; inſtead of being done away by any later re- 
15 3 the whole penal laws againſt Popery and Papiſts, 
are ratified and revived by the act 1700, c. 3.; which, in 
addition to them, and the better to meet © the malice and 
* ſubtilety of the ſaid Jeſuit prieſts and trafficking Papiſts,” 

introduces a new. and more compendious way of proving 
their faith, and convicting them of the error of Popery. In 

terms of this act, if any perſon ſhall labour under the re- 


pute of being a Jeſuit prieſt or trafficking Papiſt ; or ſhall 
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POTEN F + 


— Mode 
of con victing a 


Popiſh Prieſt. 


be proved to have changed his name or ſurname; and, in 


either of theſe caſes, if, being called on to purge himſelf of the 

| ſuſpicion. of Popery, according to à preciſe form preſcribed 
in the Natute, he ſhall refuſe ſo to do; this ſhall be a ſuffi- 

_ cient. warrant to the Privy Council, (and now under the act 
12, Aone, c. 14. to the Lords of ſuſticiary), for baniſhing 
him forth of the realm, never to return under pain of death; 
which retunn being proved, (he being ſtill a Papiſt), ſhall be 
a ſuffeiemt ground of capital ſentence, in like manner as if 
he had been convicted of che actual ſaying of maſs, upon 
any of the ſtatutes which a annex the puniſhment of death to 


: that e |; 


Dans 3 ginen condom to a ne and ſingular 
wmf criminal indictmemt. Where or how the formula 


ſhall tbe tendered, the ſtatute has not indeed directed; but 


the moſt regular and authentic way is in the courſe of the 
trial, and before the aſſize who are to judge of the refuſal: be- 
cauſe, though the pannel have formerly refuſed the formula, 
vet if he will now comply and abjure, he is not within the 
meaning of the act, nor in che poſſibility of conviction. 
This courſe was accordingly followed in the trial of Hugh 
Macdonald; for which purpoſe the libel, Fyery unlike in 
Vor. II. 1 | this 


Form of Proceſs 
for that purpoſe. 


Jan. 5. Feb. 2. 
Mar. 1. 1756. 


p 
_ * = N " * 
ee ep rn $7 rr a 66. . aa * 8 "I 2 a 
. 5 : 2 - : "i 3 6s 2 - S tin ent nr On ties . 1 2 Wr IE 9 — 
1 W 1 5 2 * 8 „ rr k F 0 5 WL F FSI 2 2% . 
32 5 82 8 : 1 — * a oo 4h Z on. SO SU 3s II «LT! 3 A" Wr 1 
: " * — HS 2 — : Tr . * p + OE « eee „ ˙ A — 2 
2 4 © x 7 4 L 2 Ne * % 025 R EI mA IDE Baer r P — * - = —— 
8 1 GAS —— - CR ORD LI LIP 3 
"WT © 


mn ps mt 
* 


4 
5 
9 
1 
i} 
I) 


538 
— XXIX. this to the form that 3 is uſed in any other caſe), kan: ref. 


March 4. 1751. 


Aug. 23. 1722. 


April 25. 1755. 


Can he be exe - 
cuted on return, 
without farther 
Trial? 


OF OFFENCES. 


rence to a refuſal which had not yet taken place, but was | 


expected only to happen after impannelling the jury z:. The 


formula was accordingly tendered to the pannel and refuſed ; 
and upon a verdict finding the repute and the refuſal proved, 


he had ſentence in terms of the ſtatute. In the prior caſe 


of Robert Maitland, who had the like fentence upon his 
own free confeſſion of his ſtate and faith, the libel is not in ; 


o good a form; for it erroneouſly ſuppoſes the verdict of 
aſſize to go to the repute only of the man, and not to 


the refuſal of the formula. Prior to either of theſe, there is 
a libel againſt John Wallace, which relates the pannel's re- 
fuſal of the formula when tendered by the Magiſtrates of a 
burgh ; but this charge was only followed with a fugitation. 
I have obſerved but one inſtance more, of ſentence proceed- 
ing upon the ſtatute, and this is againſt Alexander Macdo» 
nald 5 who is baniſhed under certification of death, upon his 


_ own petition, which admits that he is habite and "pre a 
ah Fs and vu In not contain Fan _ to o abjure. # 


To ZW the „ of death 9 to the baniſhed 
perſon, he muſt not only return, but return as he went, a Papiſt; 
for in this lies the only reaſon of forbidding him to: enter 
the country. Hence it ſeems to follow, that, in caſe of his 


return, the Court cannot A view of the man's 


: perſon 


1 * All or part of which, ther with," our rinſing. to purge -yourlalf of 
% Popery, by taking the formula preſcribed by and annexed to the third act of 
« the, &c. e. when the ſaid formula ſhall be tendered: to you by any 
1 of the Judges of the Court of Juſticiary, before whom. you are to be tried, 
being found * by. the verdict of an aſſize before the Lord Juſtice Gene- 
ral, &c. . + - « you ought to be baniſhed forth of this realm, with certifica- 
« tion that if ever 7 you return ye, 1 ſtil a * * ſhall he 2 


« with the pon in death,” ” - 


AGAINST RELIGION. 


perſon and proof of his identity, give warrant for his exe- 
cCution. On the contrary, theſe facts muſt be made the 
ground of a new proceſs, and a ſecond conviction by the ver- 
dict of an aſſize: becauſe this is not a pure queſt ion of identi- 
ty, or concerning the execution of a former ſentence; but a 
queſtion concerning a freſh and additional tranſgreſſion. The 
original ſentence of baniſbment is a qualified and conditional 
ſentence, for as long a time only as the pannel ſhall continue 
a Papiſt ; and it does not, like an ordinary ſentence of ba- 
niſhment, bear a warrant annexed to it, for carrying the cer- 
tification into effect; but only mentions, declaratively, what 
the conſequence ſhall be in a certain event. It is, therefore, 
a new inquiry, and matter of proof upon the pannel's re- 

turn, whether or not he be ſtill a Papiſt, and involved in 
the farther guilt which expoſes him to the capital ſanc- 


tion; and on the verdict to that effect, if ſuch be found againſt 
him, a new ſentence and warrant of execution are neceſſary 


to be given. Now this, lite every other point of guilt, can only 


be eſtabliſhed by the verdict of an aſſize. Nor will it alter 


the caſe, though it ſhould even be granted that the preſump- 


tion of law is againſt the pannel, that he has returned a 


Papiſt. For, if he may remove this by now taking the for- 
mula, which he certainly may ; there ſeems to be the ſame 


reaſon as in the original trial, for tendering it in preſence 


of an aſſize. But this is a point which has never yet been 
tried. Thus much with reſpe& to the members of the Church 
of Rome. 291 37 mat 4 EE ES 
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CHAP. XXIX. 


' OF OFFENCES 


VI. OFF — BY EPISCOPALS. 


wWirn regard to thoſe of "oe Epiſcopal Gs Ie ws 
been hinted, that there were reaſons in the principles and 


attachments of many of this communion, why the indul- 


gence granted them ſhould be guarded with due provifions for 


the ſecurity of the State, and the civil Government of the : 
land. The ſtatute 10. Anne, c. 7. requires, accordingly, ſun- 


dry equitable compliances on the part of the Epiſcopal con- 


Want of proper 
Letters of Or- 


ders; duly Re- 
giltered. 


gregations, and their paſtors ; without which they are not en- 
titled to the benefit of the toleration, and are liable to cer- 
tain ee if they 2 meet vans divine worlkip. 


Tus firſt condition is, WY the paſtes 1 inen of orders 
from a Proteſtant biſhop, or, according to the later ſtatute 19. 


Geo, II. c. 38. from {ome biſhop of the Church of England; 


or of Ireland; and which letters ſhall be produced to the 

Juſtices of Peace for the county or burgh, at their general 
or quarter. ſeſſions, and be there entered on record. The ſta- 
tute of Anne has not, however, aſſigned any penalty in caſe of 


_ contravention in this particular. On which account, in the 


ſeveral caſes of George Fairly and others, January 6. 1718; 
Oughterlony and Duguid, January 20. and 31. 1718; Daniel 
Taylor and others, June 18. 17163 this part of the charge 
was found relevant only to debar them from the exerciſe of 
the clerical functions, until their letters of orders ſhould be 
produced and recorded 1. Bur by the ſaid act of Geo. II. 

| | the 5 


1 % Find the pannels, or any one of them, their officiating or exerciſing. the 


" office of paitor, 1 in any — e without —— their letters 
| EC: : „ 0f 


AGAINST RELIGION. 


oa regiſtration af any orders which are not from an Eng- 
liſh or Iriſh biſhop, is declared to be null; and thus the 
paſtor becomes liable to the penalties appointed by that act 
for officiating without regiſtration of the orders; that is, 
ſix months impriſonment for the firſt affence, and for the 
ſecond, mien for life. 


Tun end condizian by the at of Anne i is, that the paſ- 


s 


EPISCOPAL 
MEETINGS. 
— __—_ 


Omiſſion to take 
the Oaths to 


5 tor have taken the oaths of allegiance and abjuration. And of Government. 


his compliance in this particular, the ſaid act of George II. 
requires him to take out a certificate from the proper officer, 
(Which certificate muſt alſo bear a deſcription of his meet- 
inghouſe); and to preſent it to the clerk of the county or 
burgh, to be by him entered on record. In caſe of failure 


a to take the oaths, he is liable by the act of Anne, and the 
ſtatutes there referred to, to a fine of L. 500, and to be decla - 


3th Win. III. 
6. 6. 


red incapable of his office; both which penalties were ac- oh Anne, e. 14. 
cordingly decreed againſt . Robertſon, and five per- Feb. 6. 1718. 


ſons more. This, however, ſeems to be altered by the ſaid 


act of George II. which, in the caſe of failure to take the oaths, 
or to record the certificate, inflicts the ſame high pains as 


in the caſe of failure to record the orders; and authoriſes 
| Sheriffs and the Magiſtrates of burghs to ſhut up the doors of 


_ ſuch meetinghouſe, not again to be opened until ſurety be 
given by the owner or occupier, that the houſe ſhall not be 


farther employed in the ſame unlawful manner. 


of orders from a. Proteſtant biſhop to the Juſtices of Peace at their quarter. 
4 ſeſſions, and recording them in manner libelled, relevant to debar and hinder- 
* them, or any of them, from officiating and exerciſing the ſaid office o, a paſtor. 
in any Epiſcopal meetinghouſe or cangregation, until their ſaid orders be pro- 
« duced and recorded, as is preſcribed in the acts of Parliament libelled on.” 
Interlocutor in the ale of Taylor, &c. 
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CHAP. XXIX. 


— 


for the King. 
1689, c. 16. 


A THIRD colldirion preſcribed by the act of Anne, and f : 


— | 
Omiſtion toPray Which for a time proved the occaſion of more proſecutions 


than either of the other two, was, that the clergyman at 
ſome time during the ſervice, ſhould pray in expreſs words 
for her Majeſty Queen Anne, the Princeſs Sophia Elecreſs 
of Hanover, and all the Royal Family: This under penalty 
of L. 20 for the firſt offence, and incapacity of any living 
for three years, for the ſecond. The ſtatute 19. George II. 
c. 38. in like manner requires that the King, his heirs 
and ſucceſſors, by name, and all the Royal Family, ſhall 
be prayed for according to the form of the Liturgy of the 


Church of England; under pain of fix months impriſon- 


ment for the firſt offence, and tranſportation for the ſecond. 
For a while, many ſubterfuges were fallen upon by the diſ- 
affected, to avoid this violation of their conſcience and af- 
fections. Some paſtors prayed in general terms for the Royal 


Family ; ſome had a perſon to pray in their ſtead ; and others 
thought to cut the knot by entirely omitting to pray. But 


in all theſe devices, the poſitive injunction of the ſtatute met 

them; and on the acceſſion of the Houſe of Hanover, many 
convictions were accordingly obtained for omiſſions in this 
particular. James Lauder and James Inglis had ſentence for | 
the firſt offence, January 10. 1718; George Fairly, for the 
ſame, January 18. 27. 1718; William Abercromby, and 

others, for the ſecond offence, June 22. 1717; and Daniel 
Taylor, and-nineteen others, for the firſt offence, June 28. 
1716. The proſecutions were the more numerous at that 


period, as the expreſſions of the act of Anne, wherein her 


ſucceſſor was not mentioned by name, gave ground to argue, 
that the omiſſion to pray for King George did not fall under 
the proviſions there made. But the act was conſtrued to or- 


der, that the ſucceſſor to the Crown ſhould be prayed for; 


ha and 


AGAINST RELIGION. 


and it was held, that, by a proclamation which the Lords 
Juſtices had iſſued on the death of Queen Anne, pointing out 
the ſucceſſor to the Crown, and ordering him to be prayed 
3 the n was IF: applied. 


Aenne 3 which: had book employed to ads What is deemeũ 


the law, was to perform divine ſervice within the paſtor's 
own dwellinghouſe ; but this could not, any more than the 


others, be effectual, if there were the form of a public diſ- 


_ courſe, delivered to any meeting of perſons, beſide the mem- 
bers of the family. It was thought, however, expedient, 
to lay down a preciſe rule on this ſubject, for the direction 
both of the lieges and the courts of law. Therefore, the 

ſtatute 19. George II. c. 38. declares, that every place ſhall 
be deemed a meetinghouſe, and within the meaning of the 
act, where divine ſervice is performed to more than five per- 
ſons aſſembled ; or, if it be a dwellinghouſe, to more than 


five beſide the members of the family. Upon this clauſe, 


a John Petrie was convicted in an inferior court, notwith- 
ſtanding his contrivance of drawing a ſcreen croſs the room, 


which concealed the congregation from his view; but 
through which they heard his diſcourſe, and made their re- 


5 ſponſes. A bill of ſuſpenſion was refuſed... 


| Bes1D8 theſe penalties, applicable to the paſtor who does 


not fully comply with the law, even his hearers are, by the 
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-EPISCOPAL 
MEETIN GS. 


| * — 
* 


a Meetinghouſe. 


Ma: 26. 1748. 


ſaid act of George II. liable to. ſeveral forfeitures and civil 


diſabilities. But I find no inſtance of proſecution for any of 
theſe 1 in the records of the n Court. 8 


VII. I N 5 


CHAP. xxix. 
—»— — 


Intruſion made 
a Point of Dit - 
tay by Act 1695, 


OF OFFENCES 


vil. INTRUSION 1 r CHURCHES. 


To this bens. there may ntl be fubjoined flier no- 
tice of another offence, which originated in the ſame war- 
fare of the Preſbyterian and Epiſcopal been pve and Has | 
wow od been 27 1 inco men 


Ir never could be doubted, chat any vole hn of 
public worſhip, or any diſturbance whatſoever raiſed in a 
church, is an aggravated fort of diforder, by reaſon of the 
time and place; and this, whether it were occaſioned by the 
private quarrel of two members of the congregation, -or by 
two clergymen and their adherents contending againſt each 
other for poſſeſſion of the building. But the proper offence 
of intruſion, though it may often be attended with this ſort 
of indecent diſturbance, is however independent of it, and 
feems firſt to have been formed into a point of dittay by 
the ſtatute 1693, c. 22. At the Revelution, as has been 
faid, the Prefbyterian form of worſhip and Church govern- 
ment had been eſtabliſfred, as agrebahle to the wiſhes of 
the greater part of the people. In this predilection te 
people were, however, far from being unanimous; and 
in particular, a large proportion of the gentry and bet- 
ter Tatiks of people, were no leſs fincerely attached to the 
Epifcopal communion, than the lower orders were diſpoſed 
to idolize Preſbytery. Now, as the eſtabliſſrment had more 


than once been altered in the courſe of a century and a half 


and each party had ſomewhat intemperately uſed its advan- 
tage againſt the other, in which way they had contracted a 
mutual and ſtrong diſlike; ſo it is "Oy to conceive, that 

| | When | 


AGAINST RELIGION. 


5 ; when the Epiſcopal communion, which had been in poſſellion 
for a courſe of years, was now ordered to give way, (though 


this was done with many circumſtances of indulgence towards 
ſuch paſtors of that perſuaſion as would conform * ), a rea- 


dy and univerſal obedience was not to be expected; and 
that the new miniſters might ſtand in need of ſome ſpe- 
_ cial interpoſition of the law, to ſupport them againſt the at- 


tempts of their competitors unwarrantably to interfere with 
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INTRUSION INTQ 
CHURCHES. 


Rh, hc 


them in their office, or living, or the poſſeſſion of the pariſh 


church. In that view, as alſo for the no leſs deſirable pur- 
poſe of bringing things to order and regularity among the 
_ Preſbyterian clergy themſelves, the ſtatute above mentioned 

was framed, which declares, © that whoever ſhall intrude 


«4. themſelves into any church, or ſhall poſſeſs manſe or be- 


__ *. nefice, or ſhall exerciſe any part of the miniſterial func- 
„ tion within any pariſh, without an orderly call from the 
« heritors and elderſhip, and legal admiſſion from the Preſ- 
66; bytery within whoſe bounds it lies, ſhall be incapable of 


= enjoying any church or ſtipend, or benefice within this king- 


* dom, for the ſpace of ſeven years after their removal from 
«© the church, and quitting poſſeſſion of the ras and be- 
* nefice into which they intruded.” “. 


| Now, to expoſe any perſon to thels: wedddiiad it is not ne- 
ceſſary, (as indeed the term of intruſion indicates), that he 


have taken poſſeſſion with violence or tumult. If theſe ac- 
company the fact, they are an aggravation, and a ground of 


_ puniſhment, of themſelves ; but they are not eſſential to the 
charge of intruſion, which is relevantly laid upon the bare ex- 
erciſe of the paſtoral functions without an orderly call and 
1 Vor. II. ILL 3 Z Fol admiſſion 


, See af 168g, © « 16.3 + 169896 c. 22. 1695, c. 27 


Violence not 
neceſſary to 

the charge of In- 
truſion. 
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— 


July 18. 1715. 


Exclufon of the 
lawful Paſtor is 


not neceſſary. 


OF: OFFENCES 


admiſſion to the office. It was fo reſolved in the caſe of 
Gideon Guthrie, where no manner of violence was libelled ; 
on which ground an objection was ſtated to the charge. 


INDEED, it is not even requiſite that the Preſbyterian 
paſtor be interfered with, or excluded from the church. 
Though the intruder perform divine ſervice on a day 
when there is to be no ſervice by the eſtabliſhed miniſter, 
he is ſtill within the purview of the act; becauſe he aſſumes 
the character of paſtor of that pariſh, which is one, and 
does not belong to him; and takes poſſeſſion of the church, 


whereof the uſe pertains excluſively to the eſtabliſned mini- 
ſter and his commun ion. And herein it is, —in this uſurpa- 
tion of a certain character, and the exerciſe of public functions 


| which have not been conferred on him, that the ſcandal and 


audacity of the tranſgreſſion lies. In this point alſo the in- 
terlocutor in the caſe of Guthrie is a precedent 1; for ſuch 


was the ſpecies facti there. By the ſame rule, it is not even 


neceſſary that there be an exiſting and lawful miniſter of the 


church, to be diſpoſſeſſed at the time. If the living be va- 


cant, and an Epiſcopal or other miniſter, without pretence 
of title, take poſſeſſion of the church; he is {till an intruder 


into that which belongeth not to him. The caſe, indeed, of a 


vacant church, was that in which the uſurpation would moſt i 


frequently happen, and for which the enactment was chiefly | 


meant ; as the preamble. itſelf informs us. Sentence was 
therefore paſſed in terms ob; the ſtatute, upon Dr John 
| [= Sharp : 


7 « Find the ſaid Mr Gideon Guthrie his l the miniſterial function, 
or any part thereof within the paroch of Brechin, about the time lybelled, with- 
« out being duly qualified in terms of the Toleration AQ, relevant to infer the 

* pains and puniſhment contained in the 22d act, &c. ... . entitled, At _ 
« intruding i into Faurches without a legal call and ——— thereto, i 2 
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s Sharp and David Hellderwick; for preaching in the vacant IYTEESIONINTO = 
e of Old e without a * admiſſion 1 „ 
| | June 28. and 
| | | July 6. & 23. 
Twi is alſo clear, upon the words of the ſtatute, that it is 1714. 
not by preaching only, but by public exerciſe of any part of _ — 
the miniſterial function, nay even by aſſuming poſſeſſion of the fice is ſufficient. 
manſe or benefice, that intruſion may be committed. It is 
true, that thoſe of the Epiſcopal communion are indulged by 
the Toleration Act, with the free exerciſe of all the paſtoral 
functions; but ſtill only in their own' pecnliar and regiſtered 
place of worſhip, in which and which alone they are forbid- 
den to be diſturbed : So that if the Epiſcopal prieſt ſhould 
_ preſume to hold a kirk- ſeſſion for the pariſh ; or take poſſeſ- 
| ſion of the pariſh church, to celebrate marriage or baptiſm 
there; or if he ſhould even perform the ſervice for the burial 
of the dead, within the pariſh church-yard, he is in the pre- 
dicament preſcribed by the act: for he is ſubſtituting his own 
a6 place of the national communion. In the caſe of Sharp, 
and i in that 11 Guthrie, a ewe is therefore found «CRUE 
ID 3 22 if 4 | the 


Rut finds it proven in one voice, that Mr William Black, ſub- principal of 
- the King's Colledge of Aberdeen, and Mr Alexander Fraſer, regent there, 
« pannels, did, as patrons of the ſaid church of Old Machar, give a preſentation 
« to Dr John Sharp, Epiſcopal divine, to be miniſter of the ſaid pariſh. And 
« likewiſe find it proven, that the ſaid Dr John Sharp did enter upon the poſ- 
4 ſeſſion of the ſaid church of Old Machar, and did exerciſe the miniſterial 
4 function therein, by preaching, and reading of prayers after the form of the . 
book of Common Prayer uſed in the Church of England, without a legal preſen- 
tation or a legal admiſſion thereto. And farder find it proven, that Mr Da- * 1 
« vid Hedderwick pannel, did exerciſe the miniſterial function in the ſaid pariſh- 173 8 1 
church of Old Machar, by preaching, and reading of prayers after the form of 
the book of Common TO uſed in the Church of * without legal 
"0 admiſſion thereto.” N | 
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CHAP. — the pannel, on his exerciſing f the miniſterial 1 fundtion, 4 or 


The Intruſion 
muſt be Pre- 
donious. 


| Nov. 16, x7, 18, 


19. 1713. 


June 28. and 
July 6. & 28. 
1714. | 


any part there, ry 


75 To ke. celevaaricharge, che: intruder muſt, however, 
be plainly ſuch; one who is without any ſeeming pretenſion 
to the office. For if he have a call and admiſſion to the 


cure, though irregular. and liable to ſome objection, and 


perhaps known to the perſon himſelf to be ſo; this will be 


ſufficient to defend him in a proſecution for the ſtatutory 
_ pains, which to one engaged in the profeſſion of clergyman 


are ſevere, and were only meant for the caſe of a plain pre- 
donious occupier of the church or living. This is illuſtrated 
in the caſe of Mr William Duguid ; who, after having en- 
tered to preach in a certain church as probationer, by li- 


cenſe of the preſbytery of the bounds, and after being in the 


courſe of admiſſion to the benefice upon call and preſenta- 


tion, had in the end been deprived of his licenſe by the Ge- 


neral Aſſembly ; but had nevertheleſs perſiſted to preach, 
under colour of ſome vice in the ſentence of Aſſembly, and 
the intimation thereof to him. In theſe circumſtances, the 


_ proſecutor found it proper judicially to paſs from the ſtatu- 
tory penalties, and limit his concluſions to the bare removal 


of Mr Duguid from the church, until he ſhonld be lawfully 


admitted; which was accordingly decreed upon conviction. 
On the other ſide, the appearance at leaſt of an order- 


ly title is requiſite to the panneFs defence. And here I 
again quote the caſe of Sharp and Hedderwick above men- 


_ tioned, in which, notwithſtanding a preſentation to Sharp 


by the proper patron, decree went againſt him for the ſta- : 
tutory penalties; he being an Epiſcopal divine, and ut- 
terly unqualified to hold the cure; as well as he had no pre- 


tence 
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tence of en or de From: * rener of che 1 


 borindy #1 no nmr Fats ME Bic —— Comm 
| Y * 


; Twi oflenve! of eee ſeems to „be relation cindy to Is not Intrufion, 
the irregular entry or beginning of poſſeſſion ;- as indeed the . + icon 


polition, 


continuing to exerciſe the paſtoral function, in diſregard of 


a ſentence of depoſition or fuſpenſion, though doubtleſs a 


wrong, is however one of a different and an inferior kind. 
This is clearly intimated by the ſtatute itſelf, in that part 
of it which direQs the Privy Council to deviſe a courſe for 
hindering miniſters, who are or ſhall hereafter be depoſed 
„by the judicatories of this preſent eſtabliſhed Church, 
© from eee or exerciſing any act of their miniſterial | 
function.“ Conformably to this view of the matter, John Dec. 19. 1709. 
Skinner, ne of uſing the office of miniſter after de po- . 2, 9. Ts. 
ſition, was only ordained to lie in gaol till he ſhould find 
caution to abſtain from doing ſo in future, and to remove 
from the Preſbytery where he had offended. Alexander Dec. 27, 28. 
Robertſon, and fix others, convicted of the like offence, Wow». 1718. 
were decerned to cede .poſſeffion of the ſeveral manſes, Ws 
| kirks, glebes, &c. in queſtion, under pain of L. 10 each; 
to find caution, to the extent of L. 500 merks each, not to 
moleſt N n future; and to make pay 
4 F 1. that the ſaid * or maſters of the College libelled Bw) or 
0 any of them, who by act of Parliament are in a particular manner ordained 
to give ſubmiſſion to the church as ſettled by law, their having given à pre- 
* ſentation to Dc Sharp, an Epiſcopal divine, contrary to their duty as patrons, - 
land the ſtatutes whereby patrons are ordained to preſent qualified miniſters, 
relevant to infer, an arbitrary puniſhment and expenoes; and find the faid _—— 
1 Doctor his baving entered upon the poſſeſſion of the church above mentioned, 
or his having exerciſed any part of the miniſterial function therein, wihout a 
legal prefentatian, and alſo a legal admiffion TR relevant. to infer the Pains? 
Mi COLES in the 22d act of Parliament I 95. 
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— XXIX. ment 'of L. 25 of damages. Again on the g iſt January dpa, 
the Court © find the ſaid Mr Robert Thomſon, his poſſeſ- 
* ſing and detaining the manſe of Lethnot, notwithſtanding 
„ his being depoſed from being miniſter of that pariſn, re- 
© levant to make him liable to quit his poſſeſſion thereof, 
and to reſtore to the preſent incumbent of that pariſh,”* ?“ 
Ix may here be aſked, concerning thoſe lay offenders who 
aſſiſt the clergyman in his intruſion, and to whom the penal- 
by ties in the ſtatute will not ſo properly apply; are they there- 
fore to paſs entirely unpuniſhed? I his conſequence by no 
means follows. If any outrage or tumult happens in ac- 
compliſhing the intruſion; for this, the perſans concerned are 
of courſe liable to puniſhment, and the more by reaſon of the 
nature of the occaſion which gives riſe to the diſturbance. 
But even if there be no violence; ſtill all ſuch proceedings 
as naturally make a perſon art and part of the intruſion, are, 
as a neceſſary conſequence of the ſtatute which creates that 
offence, ſubject to ſuch cenſure as the caſe ſhall ſeem to de- 
ſerve. And this has more than once been reſolved. In the 
caſe of Kenneth Mackenzie, and others, Magiſtrates of Elgin, 
it was found relevant to infer an arbitrary pain, damages and 
expences againſt the Magiſtrates, that they had turned out the 
eſtabliſhed miniſter, and put an Epiſcopal prieſt in poſſeſ- 
fion of the church; and againſt James Ruſſell, that, being 
entruſted with the keys of the church, he delivered up the 
Feb. 9 _ 24 ſame, or made. the church patent to the intruder. On con- 
viction, they were fined in L. 20 Sterling, and decerned to 
pay L. 30 of coſts. In the caſe alſo of Old Machar, Meſſrs 
Fraſer and Black, maſters of King's College, Aberdeen, Who, 
as patrons, had given a preſentation to the intruder, an Epiſ- - 
copal divine, and an unqualified perſon, were found liable in 


L. 50 of coſts; ; were ſent to gaol r ten days and ordered 


March x 1713. 
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to find caution not to trouble the Preſbyterian communion 
in its poſſeſſion of the church and pariſh of Old Machar in 
time to come. Certain other perſons, who had aided in 
breaking up the door of the church, were likewiſe ſent to 
ae and _ under ne to the We: effect. 
, 10 
Isx terms of the Nature: 169 5, the e for intrufion, 
is the Preſbytery of the bounds where the offence has been 
committed; or ſome perſon in their name, and furniſhed 
with a warrant from them. In the/caſe of William Duguid, it 
ſeems, however, to have been held, that the Moderator, and 
two members of Preſbytery, might proſecute-i in their name, 
though not furniſhed with any ſpecial authority. In moſt 
_ caſes, along with the Preſbytery, the Procurator for the 
Church has appeared, as having a plain title, from ths na- 
ture of his office; and in ſome inſtances he has been the ſole 
proſecutor, without either the authority or concurrence of 
the ra of the bounds, | 


„Ur the bd, the: aid wing it ie Gem at t firſt 
view, that the cogniſance of charges for intruſion is at- 
_ tributed to the inferior courts, in excluſion of the Supreme. 
But the true purpoſe of the proviſion there made in that be- 

half, was to declare the competency of the inferior Judges, 
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INTRUSION INTO 


CHURCHES. 


Competent Pro- 
ecution for In- 
truſion. 


Nov. 9. 1713. 


Competent 
Judge in Trial. 
for latruſion.. 


for the ſake of ſpeedy trial, if the proſecutor choſe. It ap- 


| pears, however, that in practice advantage was not taken of 
this permiſſion; for from 1709 to 1719, the records of Juſti- 

ciary are full of trials for intruſion ; in moſt of which very 
: 1 but tedious and uninſtructive debates took place. 


A o 


vul. s. 


332 


CHAP. XXIX. 


Simony, if a 


mg placed that of Simony, or the ſelling or buying of a church- 


16a, e. 1. 


VIII. SIMON v. BARRATRY.. 
Auoxc the Crimes male. to 9 elaſs, Meclkongie has | 


office, But there is no inſtance. of a proſecution. for that 
offence in the records of the Criminal Court. Neither is 


there any ſtatute which appoints a puniſhment for Simony, or 


in which it is even ſet down as a crime. Indeed the only one 


| where mention is made of Simoniacal paction, alludes. to no 


conſequence but the refuſal of the preſentation, and remits 
the cogniſance of ſuch debates to the Civil Court; nay, by 
authoriſing the preſentee to come under ſuch engagements 


Vith reſpect to the living, as are not prejudicial to his H- 


Barratry, its 
Meaning i in our 


Practice. 


cient maintenance, it ſeems rather to protect ny to a cer- | 
tain extent, than to reprehend it. 


BarRaTRY, in the law of England, is the offence of ſtir- 
ring up frequent ſuits and quarrels among his Majeſty's fub- 
jets. The term is, however, of foreign origin, and in Italy 
and other countries ſeems ordinarily to have been applied to 


the traffic of eccleſiaſtical benetices ; but was afterwards 2 


uſed in a more general ſenſe, as applicable to all corrupt 
buying and ſelling of juſtice'. With us it ſignified the cor- 


rupt purchaſing of benefices, or offices of collection, from the 


See of Rome, by perſons who left the realm for that pur- 
poſe; a practice which had become frequent, and was, in 


more views than one, injurious to > the realm: as a means of 


125 eee 


= See Craig de Feudis lib. iii. Dieg. 5. No. x 5. 16. | Mackenzie Obſerva- 
tions on Act ww Parl. 4. James IV. | 
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carrying money out of it, without any return of value; as 
prejudicial to the right of patronage in the King or others, 
and to the free election of the monks in the monaſteries, 


both which the Pope by prevention pretended to exclude; 


and as contributing to raiſe the rate of taxation upon bene- 
fices, by the falſe accounts which thoſe ſuitors for the office 
of collector carried to the Tope, 


Ir was firſt forbidden by the ſtatute 1427, c. EE? under the 
pains due to thoſe who export money out of the kingdoms 
The act 1471, c. 43. declared that barratours ſhould be inca- 
pable of holding benefice, or uſing worſhip within the 
realm. The act 1494, c. 53. adds to theſe the pains of pro- 
ſcription, baniſhment, and denunciation at the horn. In 
both theſe laws, the offenders are farther ordered to be 
demeaned as traitors to the King; but as ſpecial penalties 
are at the ſame time appointed, this was rather to be look- 
ed on as a rhetorical expreſſion, than a part of the ſanction. 
Accordingly, no ſuch term is uſed in the lateſt, and only 
ſtatute after the Reformation concerning baratry, the act 
1567, c. 2. anent the aboliſhing the Pope and his uſurped autbo- 
rity; by which the lieges are forbidden,“ to ſute or deſire 
4 title or richt of the ſaid Biſchop of Rome, or his ſect, to ony 


thing within this realme under the paines of barratrie, that 


4 js to ſay, proſcription, baniſhment, and never to bruke 
„ honour, office, nor dignitie within this realme.“ In order to 


| ſecure the youth of the realm againſt the errors of Popery, 


the pains of baratry were by 1579, c. 71. ordered to be inflicted 
on the ſons of noblemen, gentlemen, or others who ſhould 
paſs abroad for education, without his Majeſty” s previous 
_ licenſe. 
cheir return from abroad, they ſhould not appear before the 


As alſo ſuch perſons, if, within twenty days after 
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— 


Authorities for 
. 


the Belief of 
| Witchcraft. 


the national confeſſion of faith, were ordered to leave the 
realm, within forty days more, under pain of being“ admo- 


„ niſched and perſewed as the advcriaries «3 the faide trew 


A religion. a7 


* 


IX. WITCHCRAFT. 
Wx cannot properly cloſe this catalogue of offences againſt 
God and religion, without adding a few words reſpecting one 
which unhappily- occupies a very large portion of our Cri- 
minal records, the crime of ſorcery, or witchcraft ; which 
conſiſted in holding communion with the grand enemy of 
mankind, or with evil ſpirits. This, in the ſight of thoſe 


who believed in ſuch an intercourſe, was of courſe one 


of the moſt abominable offences of the high claſs of which 


we are now treating ; ſince, according to the common no- 
tions of it, it implied a renunciation of baptiſm, and Chri- 
ſtianity, and of God Almighty ; an acknowledgment of the 


devil for ſovereign and maſter in his ſtead 3 and an upgiving 
of the ſervant's ſoul and body into the power and diſpoſal | 
of Satan; all of them acts of the moſt horrid wickedneſs 
and impiety. Beſides, this compact was ſuppoſed to be com- 
monly entered into, for the purpoſe of acquiring preter- : 


natural powers, which were to be uſed by the pupil for pur- 


poſes of miſchief and revenge. If real, it was thus, in exery 
point of view, a monſtrous and fearful offence, and the fit 


ſubject of the moſt exemplary vengeance that could be ap- 1 
plied to it. And that it was no illuſion, but a poſſible, real, 


and frequent crime, our anceſtors were not ſingular in be- 


lieving; but had to countenance them in that opinion, the 


law 
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law and ordinary cuſtom of all the nations of Europe, without WITCHCRAFT. | 


exception even of thoſe which were held to be moſt enlighten- 
ed. Theſe appealed, too, in ſupport of their practice, to certain 
_ paſſages of the Holy Scriptures, which were alleged to coun- 
tenance the belief of ſuch a thing; as alſo to the example of 
the Roman law *, which ſpoke of the ars mathematica as“ dam- 
* nabilis et omnino interdicta: and condemned the practition- 
ers therein, of all deſcriptions, to die by fire, as enemies 
of the human race; as well as it puniſhed with death, all 
who ould:confult; any magician or ſoothſayer, or attempt 
to learn the art of divination, &c. © Sileat (ſays the Em- 
« peror Conſtantine) omnibus perpetuo divinandi curiofitas. Ete- 
nim ſupplicio capitis ferietur, gladio ultore proftratus, ION 
« 00 Julſis n n ee / | 


Taz lawyers of foreign countiies + had accordingly beſtow- Scots Statute 
: ed no little pains, in a thorough analyſis of this dreaded im- 8 it with 


piety; ſeparating the different claſſes of wizards and necro- 
mancers, (of which Carpſovius enumerates ſix) ; inveſtigating 
the indicia of the guilt 3; and deviſing the rules of evidence 
and trial, that might be moſt ſuitable to each kind of mali- 
_ fice and enchantment : In all which inquiries, much ſubtle- 
ty is employed, and even great preciſion attempted to be 
| attained, No wonder then, that in this ruder and more ig- 
norant corner of the world, ſo popular a ſuperſtition found an 
_ eaſy and univerſal reception, not only with the lower ranks, 
but with the Legiſlature of the country. There is but one 
ſtatute on the ſubject, the act x 563, c. 73. which appoints the 
pain of death to be executed as well upon the ſeeker or em- 
= ployer; as the uſer of ſorcery ; and ſeems to have been equal- 
: 4A2 . "If 


4 Cod. lib. 9. tit. 18. 1, « 3. J. 4 7. 8. 
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CHAP. XXIX. ly calollateg for the caſe of him who was s really an adept i in 


Detail of the 
Law unne- 


ceſlary. 


the craft, and of him who falſely pretended to poſſeſs it. 


There ſeems, however, to have been little need of any provi- 


ſion conceived in ſuch extenſive terms. For among the many 
trials for witchcraft which fill the record, 1 have not ob- 
ſerved that there is even one which proceeds upon the no- 


tion of a vain or cheating art, falſely uſed by an impoſtor 


to deceive the weak and credulous. In all of them, there is 
either a charge of preternatural powers acquired by the 
ſeeker of ſorcery ; or at leaſt a charge of actual communi- 
cation with Satan and other evil ſpirits ;' and this ſtated in 


ſuch a manner as bears evidence of a full aſſent to the effi- 


cacy of thoſe impious practices, and marks the horror which 
was felt of the irreſiſtible and dreadful dominion that might 


3 be gained and conferred in this uy of intercourſe. 5 


I po not intend, (it would "Mm of 1 no uſe, ba ſurely it i : 


could not be amuſing), to enter into a detail of the law in 
this melancholy and humiliating article ; which unhappily 


ts one of the longeſt, the moſt laboured, and the fulleſt of 
adjudged caſes, of any in the whole circuit of our Criminal 
practice. Mackenzie, in that chapter of his treatiſe which re- 
lates to witchcraft, has given us ſufficient information of mi- 


ſerable conſequences of this ſtrange deluſion; and of the vain 
and ineffectual precautions by which our Judges attempted 


to guard themſelves againſt error or precipitancy, in a mat- 
ter where even they, believing as they did in the reality of 
the crime, ſaw, however, that they had to tread upon ſo 


foul and treacherous a bottom. Thoſe who are deſirous of 
a ſtill fuller knowledge of this afflicting ſort of hiſtory, may 
have recourſe to che volume of mos by: Mr Arnot ; who has 


den : 
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 WITCHCRAFT- 


been at pains in nene ons of the moſt noted and ex- 
traordinary trials. 
Sourricx it to ſay in general; (without « engaging in the re- _ 
5 lation of the ſufferings of helpleſs and inoffenſive creatures), | 4 | 
that it cannot ſurpriſe us if men loſt all fight of reaſon, ' and 4 
of the ordinary rules of juſtice, in the executipn of a part of #01 
the law which was TEE gen upon Ignorance and IR. 1 | 
terror. TENTS ED THT e e |! 


i rolls have been dangerous enough, if the charge of Received 
 witchcraft'had even been'confined to thoſe ſituations of vi- 8 
ſible miſchief or calamity, whereof the circumſtances might E 

| ſerve as grounds of i inquiry, and in ſome, though an improper 
_ ſenſe, as a corpus delicti in the caſe. But no ſuch limitation 
Vas received into practice. It was not only to account for 

| ſtrange events; or ſuch as were out of the ordinary courſe of na- 


5 ture, and which might move the fears and paſſions of men, 


that this ſupernatural agency was reſorted to: Neither was it | 1 
only called in aid on occaſion of rare and uncommon caſual- 1 
ties, ſuch as the burning of a man's houſe, or the wreck of his i 
ſhip at ſea; or on occaſion of thoſe events, ſuch as, loſs of [ | 


health, or failure of credit, which though familiar, are, how- 1 
ever, diſtreſſing to thoſe concerned. Every thing that croſ- 1 i 
| fed a perſon in his purſuits, or that did not happen according 
to his wiſhes, was held equally relevant: As, for inſtance, 
that ſuch a man's boat caught no fiſh, when other boats were 
ſuccefsful; or that ſuch a woman's corn yielded leſs meal, 
or her cows gave leſs milk, than thoſe of her. neighbours. 
4 hey ſtopped not even here, with indicia, like theſe, which, 
were at leaſt tangible facts, and capable of being aſcertain- 
ed in the way of ordinary proof; but alſo received the wu 
charge of witchcraft, and even more frequently than other-. | 1 


wiſe, upon ſuch grounds as ; had 1 never been exhibited in any . 
aut ward. | 
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outward or palpable occurrence at all; and only for FE firſt : 


time came to light, by the confeſſion of the pannel and 
His aſſociates as to their intercourſe with the other world. 
Thus the following were all undoubted articles of dittay: 


To enter into a paction with the devil to ſerve him; to call 


| Mode of Inquiry 
as to Witchcraft, 
procedure againſt the abhorred offender, and the proofs ad- 


him up and confer with him; to be baptized by him, or re- 


ceive his gifts; as alſo, Which was often charged, and ſome- 


times found proved, to join with him in carnal copulation. 
It would be tedious to recount the numerous inſtances of 


theſe and the like crazy dreams and revelations, which were 
propagated and believed ſo much the more nie, in 150 


portion as Py were 1 and ehurd. 4975 


Be as was the ſubſtance of 1 8 * aa was: he ; 


mitted to ſubſtantiate his guilt ; in both of which all ſight 


was loſt, not only of all ordinary rules, but of humanity and 
common ſenſe. The taking inquiſition concerning witchcraft 1 


was not confined to Magiſtrates and Judges, who might be ſup- 


poſed ſomewhat more competent to ſuch inveſtigations ; but 
was given, at leaſt was permitted, almoſt to all perſons in any 


ſort of authority, and eſpecially to clergymenand kirk-ſeffions; 


| who ſeem to have proceeded upon common fame, or other 
the like looſe ground, and before whom, in particular, moſt 


of the many fatal confeſſions that were made by the accu- 
ſed, ſeem to have been obtained. Alſo, the ordinary judi- 


catures were ſet aſide, even as to the trial of the crime. 


For though it was held that the inferior judges were not 


competent to the conducting of ſo nice an inquiry, the ac- 
cuſed had truly no advantage in this rule: on the contrary he 
LES FFF , be WR 


AGAINST: RELIGION. 


| was « fo much the more hardly dealt with; as the trial in con- 
ſequence was often delegated to Commiſſioners who were 
named by the Privy Council, and were not uncommonly 
taken from among the gentry of the parts where the fame 
of the witchcraft had ariſen. No fewer than fourteen com- 


miſſions for trial of witches were granted for different quar- 


ters of the country, in one ſederunt of the 7th of November 
1661; which year ſeems to have been the moſt fertile period 
0 of this ſort of deuter 


ect 


pt Wrrn reſpect to ad of evidence which were 


held to be relevant, or the competent ways of proving thoſe 
_ circumſtances ; it may truly be ſaid, that ſcarce any ſettled 
diſtinction was obſerved. If the pannel had uttered threats 
_ againſt the accuſer ; one could not much wonder that this 
Vas held to be an ingredient of ſuſpicion. Or, if a perſon were 
found making uſe of charms and ceremonies ; it was till 
leſs to be admired, that this was ſuſtained as undoubted evi- 
_ dence of guilt. But the inſtances are frequent of the like con- 
cluſion being drawn from circumſtances, either quite trifling 


and accidental, or which ſeem to have no peculiar connection 


vith the events that are attributed to them in the libel. As 
for inſtance, that a perſon was taken ill, or became well, (for 
that made no manner of difference), ſoon after ſpeaking to, or 
F touching the pannel, or upon her paſſing the houſe, or co- 
ming into the neighbourhood. There was, indeed, hardly 
any thing ſo familiar, upon which ſuſpicion did not faſten. If 
a woman proſpered in the world more than her neighbours. 


| ſaw cauſe for, or perhaps wiſhed ; or if ſhe kept her health 


in a ſickly ſeaſon; or were not to be found at any time when 


| 2 was fought or ; it behoved e by the rules of this. 


WITCHCRAFT- 
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Competent Evi 
dence in the 
Trial. 
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Proof by Con- 
feſſion of Farty. 


* 


ſervants. Along with other means, uſe was made of preſump- 


tions, drawn from certain marks upon the body, or from the 


poſſeſſion of certain things or implements, which, how ordi- 

nary ſoever the nature and uſe of them, were agreed to be the 
gifts of the devil, or ſymptoms of witchcraft: or the accuſed 
was ſubjected to certain ſummary experiments, as by throw- 
ing into water with the hands and feet bound, and the like. 


Bur, ſtrange as it may appear, the prime and the ordina- 
ry mode of evidence, was that which in common caſes is the 


beſt of any ; but which in this had not the ſame advantage, 
both by reaſon of the nature of the crime, as to which a 


crazy imagination might quite impoſe on the accuſed ; and 
{till more by reaſon of the ſhameful and cruel means, which 


ſeem to have been too commonly employed to obtain it: I 
mean the confeſſion of party. Torture, of one kind or 


other, ſeems to have been freely made uſe of. The moſt 
common mode of it was the thruſting of pins into the body, 
and the denial of fleep for many ſucceſſive days and nights; 
both of which expedients, as far as I can judge, were often 
employed, not as in other caſes, under the ſpecial direction 
of the Juſticiary or Privy Council, but at the diſcretion of 


the Commiſſion, or other judicature, not excepting mini- 


ſters and kirk-ſeſlions, who took charge of the preparatory 
inquiſition. The art of conducting this fort of quæſtion was 


indeed ſo common a thing, and in ſuch requeſt, that the 


knowledge on's it even +: cant a trade , by which men were 
5 | r 


x Fountainhall, wah i. p. 16. e he | complains of Cetherine Liddell +> 


Rutherford, a baron. . who had 8 her as a 3 and * 4 = 
vi 
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deſcribed, and earned a livelihood. Other and more ſe- 
vere tortures were, however, on ſome occaſions employed. 
Monſtrous as the thing is, the allegation is upon record, 
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that in one inſtance at leaſt, (the caſe of Aliſon Balfour), the june 24. 1596. 


torture was not confined to the accuſed herſelf ; but was ap- 
plied in her preſence to her huſband, and her fon, and her 


daughter, a child of ſeven years old, to force her to confeſs. 


Ai theſe things duly conſidered ; the preſent miſery ; 
the long confinement ; the ſmall hope of acquittal ; the riſk 
of a new charge and proſecution ; and the certain loſs of all 
comfort and connection in ſociety; there will be leſs reaſon to 
wonder at the numerous convictions of witchcraft which were 
obtained on the confeſſion. of party. Add to theſe cauſes, 
though of themſelves ſufficient, the influence of another, as 
powerful perhaps as any of them; the unſound and crazy ſtate 


of imagination in many of theſe be victims themſelves. 


In thoſe times, when all the inhabitants of this country, with- 
out exception even of the moſt intelligent, were thoroughly 
perſuaded of the truth of#witchcraft, and of the poſſibility 
of acquiring preternatural powers, it ſeems nowiſe impro- 
bable that individuals would ſometimes be found, who, ei- 
ther ſeeking to indulge their malice, or ſtimulated by cu- 
rioſity and an irregular imagination, did actually court and 
ſolicit a communication with evil. ſpirits, by the means 
which in thoſe days were reputed to be effectual for ſuch a 
purpoſe. And it is poſſible, that among theſe there might be 
| ſome, who, in the courſe of long and earneſt employment 
in ſuch a purſuit, came at laſt to be far enough diſordered, 
Vor. II. | 4B : to 


vid Cowan, who, under his authority, had tortured her with long pins thruſt in- 


to ſeveral parts of her body. Cowan defends himſelf upon the lawfulneſs of 


his trade, and the truth of his art; in which he ſays he had been inſtructed by 
66 Kincaid, a famed pricker,” 
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to miſtake their own dreams and ravings, or hyſteric afſec⸗ | 
tions, for the actual Interviews and im. ado of Satan. 


1 wits not enlarge farther on ſo -diſadvecable a ſub⸗ 


ject. The crime itſelf was caſt out of the law, by the ſta- 


tute of the 9. of Geo. II. c. 5. which diſcharges all pro- 


ſecutions for witchcraft, or for imputing witchcraft to an- 


other perſon; in as much as this is now to be held an ab- 
ſurd and incredible imputation, by which no perſon can be 


injured in point of fame. The ſtatute alſo provides, that any 


one who ſhall pretend, from his {kill in any occult or crafty 


ſcience, to diſcover where loſt or ſtolen goods are, or how 


they may be recovered, ſhall, as a cheat and impoſtor, ſuffer | 


impriſonment for a year, and 1 in chat d ſtand four times 


on the pillory. 
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EXTRACT K the TRIAIL of Ln Aarrvar, Maxyo- 
1 RIBAN *, and others for FoRGERY. 5 


F ebruary 8. 1597. 
"HE quhilk 1 | Rr 1 ſone to umquhile James 


5 2 there, Thomas Marjoribanks in Edinr- John Win- 
zett, ſumetime cater to his Majeſtie, and Alexander Lowrie, 
baxter in Edin. being enteret on pannel, dilated, ac- 


cuſet, and perſewet be Mr Thomas Hamilton of Drumcarne, 
Advocate to our Soveraine, Forſameikleas ane blank being 


£ ſubſcrivit be the ſaid James Lowrie and Captain William 
Nieſbit, and put in the hands of the ſaid Thomas Marjori- 
banks about three years ſine or thereby, to be kepit quhile 
friends choſen be conſent of the ſaids twa parties had take 
order with the queſtiouns, actions and contraverſies being 


betwixt them, and than to haif inſert their decreet-arbitral 


in the ſaid blank; contrair to the quhilk appointment betwixt 
the ſaid farties, (be word and declarit to the ſaid Thomat) he 
| | 4B 2 by 


Lowrie, merchand burges of Edin. John Haly- 
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by the knowledge, and without the conſent of the ſaid 
Captain, deliverit the ſaid blank to the ſaid James Lowrie 
about the ſpace of ane year ſyne or therebie; for the quhilk 
the ſaid John Halyday promiſed to him therefore the ſoume 
of ane hundreth efter the quhilk deliverie, the ſaids John | 
Halyday and James Lowrie having conſulted anent the in- 
ſerting in the ſaid blank of ane fals appointment and diſcharge 
of an obligation of twelf hundreth merks, maid be the ſaid 
James to the ſaid Captain Wa. Niſbet, and of the inhibi- 


tion following thereupon regiſtred in the Sheriff books of 


Edin”-: Thereafter the ſaid John Halyday paſt to the ſaid 
Thomas Marjoribanks, adviſed with him diverſe times anent 

the forme of the ſaid falſe appointment and diſcharge, and 

falslie deviſit and wrait the forme thereof with his awin 

hand, the ſamin being dytit by the ſaid Thomas informa- 
tion and dyting, ſend bak the ſamin to the tolbooth of Edinr. 
to the ſaid James Lowrie, perſwadit him to inſert the 
ſamin with his awin hand in the blank, certifying him that 
unles he filled the ſamin, and cauſed the fame blank con- 
tene it, it could not ſerve his-turne ; likeas, the ſaid James, 
be the ſaid copie and information of the ſaid John Halyday 
and Thomas Marjoribanks, having begun to inſert and fill the 
ſaid fals appointment and diſcharge upon the ſaid blank, in 
- preſence, and of the knowlege and aſſiſtance of the ſaid Alex- 


ander Lowrie, the faid John Winzett ſeing the beginning 7 


thereof written be him before his cuming to him in the ſaid 
tolbooth, he perfytit the ſame in his preſence ; likeas, the 
ſaid John Winzett's ſeing and knowing ye ſaid fallſet com- 
mitted be the ſaid James, at his deſire falſlie wrait and ſub- 
fſcrivit Wa. Balfour, witnes, counter fitting the ſaid William's 
hand-writ, upon the ſycht of ane letter ſubſcrived with his 
hand, ſhawin to him be the ſaid James; 15 e the ſaid John 
| HOIST, 
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- Halyday, efter the ſamin falſe diſcharge was inſert in the 
{aid blank in manner foreſaid, he reſaved the ſamin, and ſhew 

it to the ſaid Thomas Marjoribanks, quha ſaw and allowed 
the ſamin, and the ſaids James and John Halyday producit 


the ſamin in judgement before the Lords of Seſſion, in an action and 


cauſe depending bet wixt them and Edward Galbraith, ynner, bur- 
_ ges of Edinr. and ſwa committed and uſed manifeſt falſſett 
of the deviſing, conſulting, writing, forming, falſefying and 
counterfitting; of the quhilk diſcharge, they and everie ane 
of them was art and pairt, red and counſale: LIKEAS AL- 

SO, Alexander Lowrie, baxter in Edinburgh, James Lowrie 
there, and the ſaid John Wenzett yr- being on pannel, dela- 
ted, accuſed and perſewit be the ſaid Mr Thomas Hamilton, 
Advocate to our Soveraine, for art and part of the falſefy ing, 
_ forging, deviſing, writing, and ſubſcriving of an fal/e aſſigna- 
tion, alledged, maid be the /aid Fames to the ſaid Alexander 
 Lowrie, in and to the ſoume of 1200 merks, being in the 
hands of Edward Galbraith, addebted be him to the ſaid 
James, be vertew of ane contract paſt betwixt them there- 
anent ; quhilk afſignation is falſlie antedated be the ſaid James, 


at perſwaſion of the ſaid Alexander, and of his knowledge; 


likeas, the ſaid John Winzett Falſlie ſubſerivit the names of 
John Mure, David Fleming, and George Seitoun, witneſſes, and 
the ſaid aſſignation being falſefied in manner foreſaid, the ſaid Alex- 
ander uſed tbe ſamin judiciallie before the Lords in an action de- 
pending betwixt him and Edward Galbraith, ſtinner ; as alſo, 
they falſefied another aſſi gnation, alledged maid be the aid 
James to the ſaid Alexander, in and to the ſaid ſum of twelf 
hundreth merks, being in the hands of Edward Galbraith, 
and in and to ane contract and obligation contenand the ſum 


of five hundred merks, maid be umquhile John Love, in 


2 Leith, to umquhile James Lowrie, father to the ſaid James, 
and 


566 APPENDIX. 


-and in and to the ſoar of ſax hundreth pounds a awin be "WY 
vid Moreis to the ſaid James, and in and to the ſoume of ane 
hundreth pound gat, awin be Captain William Niſbet to the 
ſaid James, and to all contracts, obligations, actions, and 
ſoumes of money that might have appertained to the ſaid 


James, be reaſon foreſaid, or be the teſtament of his ſaid _ 


umquhile fader, and in and to the ryt- of his tenement of the 
land of the Canongait, quhilk aſlignation they likewiſe fal- 
ſified, forget, and fenziet, antedaitit the ſame, inſert wit- 
neſſes therein, quha was not preſent, and the ſaid James 
falſlie ſubſcrivit the name of Edward Hope, witnes, and the 
ſaid John Winzett falſlie ſubſcrivit the name of Patrick 
Acheſon and Peter Aikenhead, witneſles, of the quhilk fal- 
| ſets, they and ilk ane of them are art and pairt thereof: AS 
ALSO, the ſamin day, John Moſcrop, writer, and the ſaid 


Thomas Marjoribanks was dilated, accuſed and perſewit be 


dittay be our Soverain Lord's Advocate foreſaid, for giving 
themſelves forth falſlie, for notars and falſlie ſubſcrivand as 
notars ſundrie obligations, they never being admitted notars 
be the Lords of Counſale, and thereby has contravenit the 
tenor of the acts of Parliament, incurrand therebie the pains 
of deid, quhilk perſons upon pannel was put to the Know- 
| lege of an aſſiſe of the perſons waere viz. Ve. 


QuHILK perſons of aſſiſe being choſen, 1 ee 
and the ſaid perſons upon pannel accuſit be dittay in their 
preſence of the crymes above ſpecified ; They removed al- 
together furth of Court to the Counſale-houſe, where they 
after chuſing of John Stoddart of Shalgrene, chancellor, be 
pluralitie of votes, the reſſonet upon the pointes of the ſaid 
dittay, and being thoroughly adviſit therewith, re- enterit 


again in Court, quhair they be the mouth of the ſaid chan- 
cellor, 


Anl. 


cellor, found, protdduncit and declarit the ſaid perſons upon 
pannel to be fylit, culpable, and convict of the particular 
cerymes above written, quhairof everie ane of them was ac- 
cuſit; for the quhilk cauſe, the ſaid Juſtice-depute, ordained 
them, be the mouth of William Liddell, dempſtar of the ſaid 
Court, to be tane to an gibbet, beſide the mercat croce of 
Edinr. and theire hangit quhile they be deid, and all their 
| moveable goods to be eſcheat and inbrocht to our Sove- 
; relgn L Lord's mein as conviet of the ſaid crymes. 


| No. IT. 
TRIAL of ALEXANDER SNAILL. 


CURA FUSTICIARIA, S. D. N. Regis tenta in pratoris 
burgi de Edin“. decimo nono die menſis Decembris milleſimo 
 Jexingenteſimo nonogeſimo octavo. Per Honorabiles viros 
Adamum Cockburn de Ormiſtoun, Juſticiarum Clericum, Do- 
minos Colinum Campbell de Aberucbill, Davidem Hume de 
Cirocerig, Joannem Lauder de Fountainhall, Archibaldum 
Hope de Rankeiller, et Facobum Falconer de Phe/doe, Com- 
miſſionarios e dict. Ce A N. Regis. 


ori legit me "awed 


INT RAN ALEXANDER SNAILL, late . to William 
Browne, ſmith in Edinburgh, now priſoner in the tolbooth 
thereof, You are Indyted and Accuſed at the inſtance of 

Sir James Stewart, his Majeſtie's Advocate, for his Highneſs 
intereſt, That where, by the laws of this and all other. 


| vell governed realms, the breaking up of N or the en- 
tering 
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tering of them 10 falſe keys; as Ukeways, the having and 
uſing of falſe keys for opening of locks of doors, cheſts, 
cabinets or other lock-faſt loomes ; and the ſtealing, rob- 
bing, and away-taking of other mens goods, ſpecially on 
the Lord's day, the tyme of ſermon and divine ſervice, are 
crymes of ane high nature, and deſerve to be puniſhed by 
the paines of death and confiſcation of moveables, and other 
paines of law : Nevertheleſs, it is of verity, that you the 
{aid Alexander Snaill, ſhakeing off all fear of God and regaird 
to his Majeſtie's authority and laws, did, upon the 20th day 
of November 1698 years, being the Lord's day, and in the 
tyme of the afternoon's ſermon, breake open or enter by a2 
falſe key the houſe of Magdalen Murray, relict of Alexan- 
der Douglas, wryter in Edinburgh, and there being noe per- 
ſons in the houſe, you ſhutt and made faſt the door behind 
you by an iron tool like a maſon's chiſſell, and then in your 
wicked deſigne to ſteall, robb, and pillage what you could 
find in the houſe, you went into the roumes thereof, and 
with your falſe keys that were found upon you, and ſhall be 
produced in tryal, you opened a cheſt or cabinet belonging to 
David Crawford, ſecretary to the Dutches of Hamilton, and 
took out ſeveral goods: As alſo, opened with the ſaids falſe 
keys ſeveral other cheſts, coffers, or lock-faſt loomes in the 
houſe, and took away the goods you found, which did not 
appertain to you; and continuing to make ſearch for more 
goods, that you might pillage the houſe of what you could 
find, you was ſurpriſed by the people of the houſe returning 
from the church, who finding the door unlocked and yet faſt 
ſhutt, broke up the ſame; it having been faſtened by the 
faid chiſſell, which you owned to be your's to thoſe who came 
in and ſeached for you, and found you: Lykeas, they found 
1 1 r you 
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you hydeing yourſelfe in a little ſtuddie, wher you had bar- 
red the door upon you; and being there apprehinded you 
were ryped, and the ſaid falſe keys and a pinn for opening 


of ſnecks and lifting of ſprents found upon you; by all 
which it is manifeſt that you are guilty airt and part of the 


breaking open of houſes, and entering the ſame by falſe 
| keyes ; and the having and uſeing of falſe keyes and other 
engynes of that ſort, and of the other crymes libelled ; 


_ which being found by the verdict of ane aſſize, you ought to 


puniſhed by the paines of death and confiſcation of move- 
ables and other paines of law, to the example and terror of 
| other to commit the lyke in tyme coming. 


- wo Sie arme Jas STEWART. 
: Purſuer. „ e . DT 
| His Majeſty! J Advocate. 


My Lord Advocite reſtrict his i bel to the poyntes of 
9 mentioned 1 in the OY confeſſione. 


The Lordy Juſtice-Genmpt; Juſtice-Clerk, and Commiſ- 
1050 of Juſticiary, having conſidered the indytment pur- 
| ſued at the inſtance of his Majeſtie's Advocate againſt Alex- 
ander Snaill the pannel, they find the ſaid indytment, as 

above reſtricted, relevant to infer the paines of death, and 

. en 1 ſame to the knowledge of the allize. 


Sie Jbferitir Lorhiax „I. P. D. 


2 2 


wo | Arn 


rns A. 


Mr Hugh Lind, late bailie, William Clerk, wright, 


Alexander Mitchell, coupar, : James Buchanan, wright, 
Andrew Forreſt, vintner, John Seattoune, goldſmith, 
James Livingſton, wright, David Burtoune, glaſier, 
Thomas Inglis, pewtherer, James Hart, merchant, 
James Wilſon, vintner, David Barclay, merchant, 
James Clealland, merchant, Robert Taitt, armourer. 


Joh Rob, Aer, 


The allyſe lawfully worde, x noe objections of the law i in 
the contrair. = 

His Majeſty's Advocate for probation adduced the wit- 
neſſes after deponeing, and in the firſt place the pannell's 
own eee, whereof the tenor followes : | 


Edinburgh, mynteenth f Decenr. 16 98. 


In "MA of my Lord Juſtice-General, Juſtice-Clerk, 5 


and Commiſſioners of Juſticiary, fittand 3 in Judgement, 


ALEXANDER SNAI LL, pannell, acknowledges he went 
to the door of the houſe libelled, which he found locked, and 
that he opened the ſame with a falſe key, and that he went 
in and took out of a cheſt ſome butter which he had a mind 
to eat when he got bread, and he found a key ſtanding in 
the cheſt, and confeſſes that the chizel and the keyes produ- 
ced in Court were taken off him; and the cruked iron that 


„ 
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was likewiſe ken off him, be made it for the ub of a man 
2 in the RF to open the barr of a barne door with. 


Sie Aenne, ALEXANDER SN AILL« 


5 LorniAx, I. P. D. 


ROBERT GILKEER STONE, ſervitor to David Crawford, 


ſecretary to the Dutches of Hamilton, aged ſixteen years, 


unmarried, purged and ſworne, depones, That the time ly- 
belled after the afternoon's ſermon, the deponent came to 


Mrs Douglaſſes, and found her ſtanding at the door, and ſhe 


told him that the ſneck was faſt, and bad him go for one 


Graham a wright, whom the deponent fetched, and they 
broke open the door, and when they came in at the door 


they found the chiſſell, and then they came in, and hearing | 
the pannell's foot goeing towards the cloſet, they runned in 
and found him there, and found upon him ſome butter, and | 


the keyes and crooked iron produced in Court. Cauſa patet. 
| And this is the truth, as he ſhall anſwer to God. 


Sic aher, - RozzrT er 


ANDREW GRAHAME, wright in Edinburgh, aged thirty. 


- two years, married, purged and ſworne, depones, On Sunday 
_ afternoon, the tyme lybelled, the former deponent came for 


him upon the occaſion above mentioned; and in all things he 
| depones conform to the above deſigned nen. And this. 


ns "TE FINES; as 1 mall anſwer to God. | 
Si fuſes eee, | Axprew GRAHA ME. 
«Cx ALEX. 
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ALEXANDER LAWSONE, ee in Edinburgh, ? 
aged 28 years, married, purged and ſworn, depones, That 
the tyme lybelled, the deponent being called after Mrs 
Douglaſſe's door was opened, came there and apprehended 
the pannell in a litle ſtuddie, and ſaw the former deponent 
rype him, and take the keyes and crooked iron and ſome 
butter off him. And this 1 is the truth, as he ſhall anſwer to 


God, 
Sie Sulſeribitur, Axxx. Lawsov. 8 


Av. Cocxunx, 3 I. P. D. 


The Lords oni the 9 to iat and return Pe 
enn os. Wy e inſtant. NH 2 


CURLA  JUSTICLARLA, OD. NN Revit tents in prætorio 
burgi de Edinburgh vigeſimo ſecundo die menſis Decembris 
milleſimo ſexcente/imo nonoge/imo octavo. Per Honorabiles 
wiros Adamum Cockburne de Ormiſtone, Fuſticiarium Cleri- 
cum, Dominos Colinum Campbell de Aberuchill, Archibaldum 
Hope de Rankeiller, et Jacobum Falconer de Pheſdoe, Com- 
_ onarios een . 8. D. N. Regis, Ee es 


Curia leine affrmata. 


| The e aſlyſe having holes Mr Hugh Lind 8 
they all in one voice finds Alexander Snaill, pannell, by 


his own confeſſione, as alſo by the depoſitions of witneſſes, 
guilty of opening the door of Mrs Douglaſſes her houſe upon 


the Sabbath day, the tyme of divine ſervice, with a falſe key, 


and entering the ſaid houſe, and = a. out of a chen ſome 
; "OI - 
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butter; and that the keyes produced in Court, and mention- 
ed in his dittay, with the erooked irons, was then taken off 


him, as alſo a chiſſell which was found, which he acknow- 
ledged to be his when he was taken priſoner in the faid houſe, 


Sic ſubſeribitur, Huck Lin, Chancellor. 


Janis HART, Clerk, 


| The Lord Tuftice-Clerk and Commiſſioners of Juſticiary 
having conſidered the verdict of aſſyſe above written, they 
in reſpect thereof Decerne and Ad judge the ſaid Alexander 
Snaill to be taken upon Friday the twenty-ſeventh day of 
January next to come, to the Graſsmarket of Edinburgh, and 
there, betwixt two and four o'clock in the afternoon, to be 
hanged on a gibbet till he be dead; and ordaines all his 
moveable goods and gear to be eſcheat and inbrought to his 
Majeſtie's uſe, which is pronounced for doom. 


Si ſubſcribitur, Ab. CoCKBURNE. 
C. CAMPBELL. 
A. Hors. 


J. FALCONER, 


No. III. 
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| No. IL. 
| LORD ROYSTON" NOTE 


on THE 
CASE of Mrs NISBET . 


FALSEHOOD. 


_ Expreſsly to dad &c. This aten was ſo gene- 


rally taken to be good law, that when in a late caſe it was 


round 


called in queſtion, it was look't on as a novelty, and a 
ſingular opinion againſt a received and fix't rule in law. 


However, if we examine it, it will be found to be without 
foundation, or good authority. The firſt time it was called 


in queſtion was in Margaret Niſbet's caſe, July 1726, WhO 


was found, upon a complaint exhibit againſt her at the in- 


ſtance of one Henderſon, with concourſe of the Lord Ad- 
vocate, to have forged a bill for L. 58 Sterling, ſaid to be 


drawn by fhid Henderſon, and accepted by the Dutches 
of Gordon, and indorſed by him to Margaret Niſhet ; and 
to have forged a declaration by ſaid Henderſon, by which 
he acknowledged that he had truely indorſed ſaid bill; all 


which was made appear to have been contrived by her, by 


inducing one Huſband alias Cameron to perſonate and aſſume 


Henderſon's name, and fign the declaration before witneſles. 


When i it came to be adviſed, the queſtion was, Whether ſhe 


Z Referred to vol. i. p. 24t. 


ſhould 
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ſhould be puniſhed arbitrary by the Lords, or remitted to 
the Juſticiary ; ſome out of compaſſion to her ſex, and that 
the bill was never made uſe of in judgment or abidden by, 
were for the milder ſentence ; others, becauſe of the artfull 

contrivance and atrocity of the forgery, by which an in- 
nocent perſon was put in hazard of his life, by being very 
near found guilty of the forgery, thought ſhe juſtly deſer- 
ved the higheſt puniſhment. To reconcile- theſe two opi- 
nions, I ſaid, that it appeared that thoſe who inclined moſt 

to favour her were of opinion ſhe deſerved the higheſt ar- 


bitrary puniſhment, even ſuch as could not be inflicted by 


any civil Judge, ſuch as amputation of a member, which 


was an ordinary. puniſhment for this crime by the practice 


of nations: That therefore I was of opinion the ſhould be 


| remitted to the Juſticiary, To this it was ſaid, that in this 


caſe the Juſticiary were tied down to puniſh her with death, 
and cited this paſſage for ſupport of this opinion. To this 
' I anſwered, that though I had great reſpect for the opinion 
of that eminent lawyer; yet I could not in this agree with 


him, unleſs it could be made appear that it was ſupported 


either by expreſs ſtatute or precedents, neither of which did 
appear to me. Nor is it eaſy to conceive that any law would 


tye down one Sovereign Court implicitly to follow the opi- 


nion of a co-ordinate judicature, eſpecially in a queſtion 
that properly belonged to their on cogniſance, and to leave 
them no other power than to pronounce ſentence of death. 


This is not to give them a power to act as judges, but as 


executioners; an office very unbecoming the dignity of a 
Sovereign Court. Eſpecially in this crime of falſehood, 
which has no fix't or determined puniſhment, but is greater 

| or leſs according to the degree of the crime, and, as the 
2 bie : civil 


rr 
— 
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civil law terms it, pro modo admiſſi, nor does any of our acts of 
Parliament once mention the pain of death, but refers to the 
puniſhment by the laws, civil and canon; by which firſt. 
law it was arbitrary, and the pain of death lenden inflicted, 
but on perſonæ viles, as I have noticed on another place of 
this title; ſo that it is plain death is not the pena ordinaria 
of this crime, but rather indeed extraordinaria. Two things 
I apprehend Have given riſe to this opinion. The firſt is, that 
it was thought the Juſticiary could not judge this crime in pri- 
ma inſtantia, and ſo ſays our author, & 4. 5. t.; but this is a 


miſtake, nor does the deciſion in Macculloch's caſe, which he 


cites, ſupport it, as will appear by looking into it. On the 
contrary, there are ſeveral deciſions of late where the com- 
petency of the Court in prima inflantia being objected to, 
it was expreſsly over-ruled and repelled, of which 1 have 
given inſtances in Ob/. ad d. par. 4. The ſecond thing that 
ſeemed to ſupport this opinion is, that there were no inſtan- 
ces where the Juſtices inflicted a leſſer puniſhment than 
death in the caſe of ſuch remitts ; and though this were true 
in fact, it does not conclude ;z for it may be, chat all who 
were remitted to them were ſo atrocious as juſtly to deſerve 


that puniſhment. But neither does it hold in fact, there being 


many inſtances on record where arbitrary puniſhments were 
inflicted ; of which I ſhall give ſome, as Croy, 15th March 
1605, for being a falſe witneſs, only ſcourged. It. 28th ditto, 
Strachan a meſſenger, for giving ſeveral falſe executions and 
denunciations, was only depoſed and whipped. It. 4th july 
1638, Forſyth a ena for forging a charter, was ſet on the 
Croſs and baniſhed. It. 27th February 1650, Lawſon and 
Blair, two nottars, for forging a diſcharge and remit by the 
Seſſion to the Juſtices, to be judged according to law; 


Layſon was only declared infamous, his ear nailed to the 
Treue, | 
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Trone, and baniſhed ; and as to Blair, the Juſtices petitioned 
the Parliament to have their opinion what "puniſhment to 


inflict on him, who gave their opinion he ſhould be hanged; 


which ſentence was accordingly pronounced. Theſe inſtan- 


ces fully make it appear, that the Juſtices did not think 


themſelves tyed down to pronounce ſentence of death on 
every one who was remit to them for falſehood by the Seſ- 


| 49 | 25 F 5 Rs 4 
8 — N * #4 4 } - £ 1 's 1 + * 5 7 ” a r s + « \ :: = ” L g —_ F - 14 —_ 5 : 
: . N A + * * 5 , * 2 1 5 4 7. 0 * * - ö 12 * 2 . . 9 4 * 

a 1 ; * 


bis Niſher having been remit to che 1 the King” s 


Joan did not infift on the argument that the indytement 


| ſhould be found relevant to infer the pain of death, becauſe 
it was remitted; but becauſe of the atrocity of the crime. 
But the pannell's lawyers did inform upon it. The Lords, 
at, adviſing, were of opinion, that they were not tyed down 

; by the remit, but were abſolutely at liberty to inflict what 
1 puniſhment they judged the crime.deſerved. But becauſe it 
was not pled by the proſecutors, no notice is taken. of it in 
the interlocutor; ; however ing, was ſentenced to be hanged, 


4. merito. 


Notefthgandlag what the author ſays ns in page I95. 
inf. he ſays, that the Seſſion in their remit qualify the decree 


of the puniſhment they are to. inflict, as ſcourging, &c. ac- 
cording to the degree of the guilt; which is more reaſonable 


than what he here aſſerts, that in all remitts they muſt con- 


demn to death, without diſtinction of the degree of the 
0 guilt. 


Vor- II. . No. IV. 


rr 
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Theteafier, the Sherifdepure of Air and Winton" were 


called, and it being aſked, if there was any in Court who 
had any complaints to make againſt the Sheriff: deputes; ; Mr 


John Cra w foord of Jordanhill, AdvocateUdepute, repreſent- 


ed, that there was a decreet in the clerk's hands againft Wil- © 
Ban Colville of Nether Eriff, pronounced by the Sheriff. de- 
pute of Air, at the inſtance of his fiſcal, and crived'the clerk 
might be ordained to read : which being accordingly done, 
the Advocate- depute did allege that the ſaid decreet was 
moſt unwarrantable, and the ſaid Sheriff depute” 8 procedure 
againſt the ſaid William Colville, oppreſſive and illegal; in 


as far as the faid William Colville's goods were rouped and 


{old by the ſaid Sheriff-depute's warrand, before any trial, 
conviction or fugitation : though thereafter there was a ſham _ 
proceſs purſued at the inſtance of the procurator. fiſcal againſt 
the ſaid William Colville, yet all done thereupon being in 


abſence, he is decerned to pay to him one hundred and fifty 


pounds Scots; whereas nothing could be done fave the fugi- 
tating of the ſaid Colville, he not compearing, which was 
clearly inſtructed by the extract produced under the Sheriff 
clerk's hands, 


| | Thereafter, the ſaid William Ferguſon of Auchinblain 
being ordered to the pannell, and being publicly and judi- : 


_ cially morroghte, whether or not the acts contained i in the _ 


"_ | 
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ſaid extracted Sn preſently read were all true; and if | 


every thing was ſo tranſacted as was mentioned in the ſaid 
extract, to which the ſaid William Ferguſon anſwered, that 
they were all true, and that it was the cuſtome of the coun- 
Thy and of other Sheriffs ſo to do. | 


The Lords Commiſiioners of Juſticiary having conſidered 
the above complaint, with the extract of the decreet produ- 
ced, and Auchinblain's judicial acknowledgement, they in 


reſpect thereof fine and amerciate him in the ſum of fourty 


pounds Scots, the one half thereof to be paid to John Grier- 
ſon, macer of Court, and the other half to be paid to James 
and Gilbert Veatts, trumpets attending this Court, equally 


betwixt them: As alſo, ordaine him to confign in the clerk 


of Courrt's hands, the ſum of one hundred and ſixty- eight 


pounds Scots money, as the prices of the ſaid William Col- 


ville's goods intromitted with by him, to be made furthco- 


ming by the clerk of Court unto the parties having beſt 


right thereto; and ordain him to go to priſon untill he make 
payment and conſignation of both the ſaids rexive ſums, and 


1 his confignation: or payment. to ſet him at 1 
E 8117 e 17 75 


e 4 Ot On won (Signed) ; Ja. ifo 
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SOUTHERN cixevir.. 


uf May 1726. = 


| | Therdafter, Mr John F orbes, 1 entered a 
complaint againſt Alexander MKie, Stuart-ſubſtitute of the 
aid ftuartry (Kirkcudbright), for a groſs malyerſation i in his 
office, in not executing the ſaid Porteous-roll, in the terms of 
law; in ſo far as the ſaid Porteous- roll was in his poſſeſſion | 
before the 13th of April laſt, as appears by an execution re- 
turned by him againſt the delinquents contained i in ſaid Por- 
teous-roll at their reſpective dwelling houſes; but, as is to be 
preſumed, did deſignedly and of ſet purpoſe (to prevent the 

trial of the delinquents), neglect to execute the ſaid roll at the 

mercat-croſs of Kirkcudbright againſt the ſaid delinquents, 
untill the nineteenth of ſaid April, after which they had not 
the days allowed by law before the day of compearance : 


whereby he had abuſed the Court, and brought the purſuer 


under a neceſſity of deſerting the dyet againſt the ſaid de- 
linquents ; and therefore the (aid Mr John Forbes, for the 
above reaſon, conſents to the deſerting of the dyet at the 
inſtance of his Majeſty's Advocate againſt John and James 
| Macgowans, tenants in Grange of Balmaghie and others; 
and ſubmitts to the judgement of the Court what puniſhment 8 
ought to be inflicted, and what dappages . for the 5 
above offence. | 


Conſideration ſuperceded fl end of the Air. i. 
| 1+ $3 


ele . 
755; 16 ot es AS 


1 1 1. hie, Stuart. ſubſtitute of Kirkcud- 
| bright, ee as in the former ſederunt. 


The Lord Dun SI 3 the Bs - entered 


: by the Advocate-depute againſt the faid Alexander Macghie, 


oo finds, that he has groſsly malverſed i in his office, and there- 


fate depri ves him of the ſaid office, and declares him inca- 
1 Danes of bearing the fame for the future. | 


Gizeh Ja. ERSK INE. 


No. VI. 


Lors of the OPINIONS of the JUDGE | in the 
| | Caſe of Niven. h 


1901 


21/4 December 1795. 


_ Eftgrove. The alternate charge of murder or culpable 


homes not cuſtomary till of late. Is an improvement. 
| Libel is relevant in both charges. I think the facts, if proved 
_ as charged, infer murder. Inſtrument i in itſelf deadly—point- 
ed up a public lane fired there in day-time— firing at a 


5 multitude is murder though there be no ſpecial es; ra 


any one. If the pannel's ſtate of facts be proved, it will only 
reduce the guilt to culpable homicide : It was found ſo in a 


-—— 


caſe tried before me at Stirling, where the gun. was "IT 


. wadded, and the wadding killed. 
; En Swinton. 


1 a” - 3 
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Swinton, Where there is an animus injuriandi, though not 
occidendi, that is murder. Will be Lulpable homicide, where 
there is not even an animus injuriandi. 5 . | 5 . 825 ES 
HE ES Pogo digit 

Vils. Oui. There may be murder without malice or 
ſpecial enmity at a certain perſon. Wilfully' to-fire a'lbad- 
ed gun in the ſtreets of: a burgh i in the diy Uthe rt is mur- 
der. If it be proved that the paunel loaded, as he thought, 
with powder only, ftill the homicide will be Culpable for it 
was a great fault to fire there at all, conſidering the riſk of 
accidents. So l am for finding the murder libelled relevant 
to infer death, and the culpable Homicide relevant to infer an 
arbitrary pain; and allow a . & c. 


Craig. #8 agree in hs e laid down. It will. 
depend on the application of them to the facts, as proved, 
whether it will be murder or culpable homicide. It muſt | 


be one or N 


es.” I think the indiment {properly laid alter- 
natively. | 
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CONTRACT of BLACKMAIL | between Gran 
of Glengyle, and certain Hexzrons, of Stirlingſhire. g 


IT 1s contrated, Agreed. and, gary V « 2180. betwint 2 5 
parties underwritten, to wit, James aud John Grahames, | 
elder and younger of Glengyle on the one part, and the gen- 
| tlemen heritors and tenants within the ſhires of Perth, Stir- 
| : | Hg 
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ling and Dumbarton, who are hereto. ſubſcribing, on the other 
part, in manner following; Whereas, of late years, ſeveral 
perſons within the bounds aforeſaid, have been very great 
ſufferers; through ſtealing of their cattle, horſes and ſheep; 
for preventing whereof, the ſaids James and John Grahames, 
with and under the conditions, proviſions, and for the cauſes 
after ſpeciſied, hereby bind and oblige them, conjunctly and 
ſeyerally, their heirs, executors and ſucceſſors, that the ſaid 
James. Grahame ſhall keep the lands ſubſcribed for, and an- 
nexed to the reſpective ſubſcription, ſkaithleſs of any loſs to 
be ſuſtained hy the heritors, tenants or inhabitants thereof, 
through the ſtealing and away taking of their cattle, horſes 
or ſheep, and that for the ſpace of ſeven years complete, 
from and after the term of Whitſunday next to come; and 
for that effect, either to return the cattle ſo. ſtolen, from time 
to time, or otherwiſe, within fix months after the theft com- 
mitted, to make payment te the perſon from whom they 
were ſtolen of their true value, to be aſcertained by the 
__ oaths; of the owners before any Judge Ordinary : Provided 
always, that intimation be made to the ſaid James Grahame, 
at his houſe in Corrulet, or where he ſhall. happen to reſide 
for the time, of the number and marks of the cattle, ſheep, 
or horſe ſtolen, and that within forty-eight hours from the 
time that the proprietors thereof ſhall be able to prove by 
_ habil witneſſes, or their own or their herds oaths, that the 
cattle amiſſing were ſeen upon their uſual paſture, within the 


ſpace of forty-eight, hours previous to, the intimation as faid 


is; and declaring, that it ſhall be ſufficient if the heritors 
or tenants be- ſouth or be · eaſt the town of Drymen, make in- 
timation in writing at the houſe of Archibald Strang, mer- 
128 cms} in en of their loſſes, in the manner before men- 
tioned, 
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tioned, to a perſon to be appointed by the ſaid fines Grahame 


of Glengyle, to attend there for that purpoſe, and in his ab- 


3 ſence to the ſaid Archibald: And further, it is ſpecially con- 


— 


deſcended to, and agreed upon, that the ſaid James Grahame 
ſhall not be bound for reſtitution in caſes of ſmall pickeries; 
declaring, that one horſe or black cattle, ſtolen within or 

without doors, or any number of ſheep above ſix, ſhall be 
conſtructed to be theft and not pickery; and with regard to 
horſes and cattle ſtolen within the bounds aforeſaid, and 
carried to the ſouth, the ſaid James Grahame obliges him 
that he ſhall be as ſerviceable to the gentlemen ſubſcribers in. 
that caſe, as he poſſibly can; and if he cannot recover them, 
he ſubmits himſelf to the diſcretion of the heritors, in whoſe 

ground the theft is committed, ſubſcribing, whether he ſhall 


be liable for their value or not: And it is hereby expreſsly 2 
provided and declared by both part ies, that in caſe of war 


within the country, that this preſent contract ſhall thence- 
forth ceaſe and become void. For the which cauſes, and on 


the other part, the heritors and tenants hereto ſubſcribing, 


with and under the proviſions: and declarations above and 


_ underwritten, bind and oblige them, their heirs, executors, 


and ſucceſſors, to make payment to the ſaid James Grahame 
of Glengyle, or to any perſon he ſhall appoint to receive the 
ſame, of the ſum of four pound yearly, during the ſpace fore- 
faid, for ilk hundred pound of the valued rent of the lands 
annexed to their reſpective ſubſcriptions, and that at two 

terms in the year, Whitſunday and Martinmas, by equal 
portions ; beginning the firſt term's payment thereof at the 


ſaid term of Whitſunday next, for the half year immediate- 
| ly following, and ſo forth, to continue at the ſaid terms du- 
ring the continuance of theſe nes” Providing always, 


n 
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likeas, its liese ſpecially proridui and declared that it 


ſhall be leiſome and lawful for both parties to quit and give 
up this preſent contract at the end of every year, if they 
think fit; intimation always being made on the part of the 
ſaid James Grahame, at the reſpective kirk doors within the 
bounds aforeſaid, on a Sabbath day immediately after the 
forendoon's ſermon, a month before the expiration of the 
year; and on the part of the heritors and other ſubſcribers, 
by a letter to the ſaid James Grahame from them, and ano- 


ther from him acknowledging the receipt thereof, or the 


atteſtation of two witneſſes, that the letter was left at his 
houſe, or was delivered to himſelf two months before expi- 


ring of the year : It being al Fays underſtood, that any ſub- 
ſeriber may quit and give up the contract for his own part, 
whether the reſt concur or not, at [the end of each year as 


ſaid is: And both parties bind and oblige them, and their 
foreſaids, to perform the premiſſes, hinc inde, to others, un- 


der the penalty of twenty pounds Sterling to be paid by the 
: party failzier to the party obſerver, or willing to obſerve 
their part thereof, attour performance. And moreover, 
for the ſaid James Grahame's further encouragement, and 


for the better reſtraining the evil practices above men- 
tioned, the ſubſcribers hereby declare, that it is their inten- 
tion that all ſuch thieves and pickers, as ſhall be apprehend- 

ed by the ſaid James Grahame of Glengyle, or occaſionally 
buy any other perſon within the bounds aforeſaid, againſt 


whom their is ſufficient proof, ſhall be proſecute according 
to law, and brought to juſtice: And for greater ſecurity, 
both the ſaids parties conſent to the regiſtration hereof in 
the books of Council and Seſſion, or others competent, that 


5 le of Aer on ſix days, and other Seer needful, 
Vor- II. ns EEE, may 
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may 105 hereon, as Ty and: 0: chat effect they conſti-· 
tute | 


| their procurators : In witneſs whereof, both the ſuid parties 
have ſubſcribed theſe preſents,. conſiſt ing of this and the 
preceding ſheet, (written on ſtamped: paper by Andrew 


Dick, chirurgeon in Drymen) ; at Balglaſs the 2oth day of 


April 1741 years, by Robert Bontein of Meldobon, before 
William Maclea his ſervant, and Mr William Johnſton, 
ſchoolmaſter at Balglaſs, the ſaid Robert Bontein having 
filled up this firſt date, and witneſſes names and deſignations; 
at Ballikenrain the 21ſt day of the foreſaid month and year, 
by James Napier of Ballikenrain, before Alexander Vuill 
his ſervant, and Gilbert Cowan, tenant in Ballikenrain; the 
ſaid James Napier having filled up this ſecond date, wit- 
neſſes names and deſignations; at Boquhan the 22d day of 
April, month foreſaid and year, by Hugh Buchanan of Bo- 


quhan, before theſe witneſſes, John Paterſon and Robert 


Duncan, both tenants there; at Glins the 27th day of 
month and year foreſaid, before theſe witnefles; - Walter 


Mäonteath of Kepp, and John Buchanan younger of Glins ; 


at Eaſter Glins the 27th day of month and year forefaid, 
before theſe witneſſes, Walter Monteath of Kepp, and Tho- 
mas Wright younger of Eafter Glins ; ſubſcribed by Alex- 
ander Wright of Pouſide at Arnmore, the iſt day of May 
1741 years, before theſe witneſſes; Archibald Leckie of Arn- 
more, and Walter Monteiath juzior,. of Kepp; Walter Mon- 
teath at the above place; day, date, year and witneſles; by 
James Key, portioner of Edinbelly, month, date, place and 
year aforeſaid, before theſe witneſſes, Walter Montedth, 
merchant in London, and. Walter Monteath younger of 
Kepp 3 ; and by Robert Gallifeath of Fintrie, 4th May, be- 
/ = fore 
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8 abet Fairie of Balgrochan, and Pe: Ure, tenant in 
Halton of — | 


Robors Bontdin of Mildoben, for dat lands of Balglaſs, in 


"a paroch of Killearn, being three hundred and fifty pound 


of valuation; and lands of Provanſtoun in the paroch of 


Balfron, ninety-feven pound ſeven ſhilling of valuation. 
James Napier of Ballikenrain, for my lands in the pariſh 
of Killearn; being two' hundred and fixty pound of valua- 
tion; and for my Lord Napier's lands in faid pariſh, being 
three hundred and twenty-eight pound of valuation; and 
for Culcreuch's lands in the pariſh of Fintrie, being ſeven 
hundred and twenty- -ſeven pound of valuation; and for faid 
| Cutereuch's lands in the pariſh of Balfron, being one hun- 
5 .- and ten pound of valuation. 


Hue Buchanan of Boquhan, for my lands of Boquhan and 


; Branſhogle, in the pariſh of Killearn, being one hundred 
and feventy-three pound of valuation. 


"Moſes Buchanan of Glins, two hundred and fxrycbwo 


SL pound valuation. 


John Wright of Eafter Glins, ſixty-ſix pound valuation. 
Alexander Wright of Pouſide, one hundred and four 


pound and ſix ſhilling and eight pence valuation. 


Walter Monteath of Kepp, three hundred pound valuation. 
James Key, portioner of Kdenbellys for ſixty-ſix pound 


Scots valuation. 


Robert Galbraith, portioner of Edenbelly, for thirty tee | 


i pound Scots valuation. 


Alexander Buchanan of Cremanan, for my Wade of Cre- 


manan, in the pariſh of Balfron and Prymen, being two 
hundred and ſixty- eight Pound . valuation. 


2 .W illiam 


— 


Walter Monteath, Fan fy © he Buchanan, witneſs. 


Thomas Wright, witneſs. * een witneſs. 


And the ſaids james and john Grahames have a theſe 
preſents at Buchanan, the 11th of June 1741 years, before Da- 
vid Græme of Orhill, and John Smith, writer in Buchanan; 
declaring, that notwithſtanding of the date of the ſaid James 


and John Grahame's ſubſcription, yet it ſhall be underſtood 


that the obligations on both parties by this contract, ſhall 
and do commence from Whitſunday 1741, in regard it 

was agreed betwixt the parties, that the faids obligations 
ſhould commence at that term. The date, witneſſes names 


and deſignations, with this declaration, being wrote by the 


ſaid Jopn Smith, and declared to be a part of this contract. 


Ja. GRAHAME. 


Da. Greme, ins, 


| (Signed) 2 John Smith, witneſs. 


N. B. The original of chis paper was among 5 papers 4 
of John Napier of Ballikenrain. A copy of it was com- 


municated to me by Mr David Cathcart, Advocate. 
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William] ohnſton, witnieſs. ˖ Archibald Leckie, Mink 
William Maclea, witneſs. Walter Monteath, witneſs. 
Gilbert Cowan, witneſs. Alexander Wright, witneſs. | 
Alexander Zeull, witneſs. | | Archibald Leckie, witneſs, 
John Morriſon, witneſs. Walter Monteath, witneſs. 
Robert Duncan, witneſs. Walter Monteath, witneſs. no. 
Walter Monteath, witneſs. Robert Fairie, witneſs. 
John Buchanan, witneſs. james Ure, witneſs. 


— 


| Gigned) 2 Jonx GRAHAME. 


